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Reproductive Technologies and
Free Speech
Sonia M. Suter

The Supreme Court and lower courts have not articulated
a clear or consistent framework for First Amendment
analysis of speech restrictions in health care and with
respect to abortion. After offering a coherent doctrine for
analysis of speech restrictions in the doctor-patient rela-
tionship, this piece demonstrates how potential legislation
restricting patient access to information from reproduc-
tive testing intended to limit “undesirable” reproductive
choices would violate the First Amendment.
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Assuming Access to Professional
Advice
Claudia E. Haupt

Access to reliable health advice can make the difference
between life and death. But good advice is hard to come
by. Within the confines of the professional-client or
doctor-patient relationship, the First Amendment oper-
ates in a way that protects good and sanctions bad advice.
Outside of this relationship, however, the traditional
protections of the First Amendment prohibit content-
and viewpoint discrimination. Good and bad advice are
treated as equal. A core assumption of First Amendment
theory is the autonomy of speakers and listeners. Another
assumption, as this Article demonstrates in the health
context, is the availability of access to professional advice.
This assumption, however, is erroneous because access to
health advice in fact is unevenly distributed.

This Article argues that assuming access to professional
advice creates indefensible inequality. Lack of access to
expert advice puts some listeners at much higher risk
than others. Current First Amendment doctrine is largely
unproblematic for those who can afford expert advice and
makes expert advice much costlier where health provider
access is needed to obtain good advice. Those who lack
access must place a higher degree of trust in widely-
available information because they have no more reliable
alternative. In other words, First Amendment doctrine
places a higher burden on those who can least afford
expert advice and who are most dependent on experts in
public discourse.
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pitals threatens disestablishment values. When hospitals
deny care for religious reasons, they dominate patients’
bodies and convictions. Health law should — and to some
extent already does — constrain such religious domina-
tion.
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This article argues that the Supreme Court should not
require a religious exemption from vaccine mandates. For
children, who cannot yet make autonomous religious deci-
sion, religious exemptions would allow parents to make

a choice that puts the child at risk and makes the shared
environment of the school unsafe — risking other people’s
children. For adults, there are still good reasons not to
require a religious exemption, since vaccines mandates are
adopted for public health reasons, not to target religion,
are an area where free riding is a real risk, no religion
actually prohibits vaccinating under a mandate, and polic-
ing religious exemptions is very difficult.
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This article analyzes the Supreme Court’s “shadow docket”
Free Exercise cases relating to COVID-19. The paper high-
lights the decline of deference, the impact of exemptions,
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The Dizziness of Freedom: Understanding
and Responding to Vaccine Anxieties
David I. Benbow

The rise in vaccine hesitancy in high-income countries has
led some to recommend that certain vaccinations be made
compulsory in states where they are currently voluntary. In
contrast, I contend that legal coercion is generally inappropri-
ate to address the complex social and psychological phenom-
enon of vaccine anxieties. I note that historical experience of
mandatory vaccination in the United Kingdom (UK) indi-
cates that coercion may exacerbate such anxieties. I utilise a
psycho-social dialectic methodology that the Frankfurt School
philosopher, Theodor Adorno, employed within his research
into anti-Semitism, to examine the social conditions which
have influenced vaccine anxieties. I identify many of the same
psychological tricks that Adorno detected within anti-Semitic
discourse within anti-vaccination discourse. I contend that
education is a preferable policy response than compulsion,
but note that education concerning the facts about vaccines
may backfire by entrenching vaccine anxieties. I argue that
educating people about the psychological reasons why they
may invest in anti-vaccination discourse may alleviate such
anxieties.
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In most U.S. jurisdictions, clinicians providing informal
“curbside” consults are protected from medical malpractice
liability due to the absence of a doctor-patient relationship.

A recent Minnesota Supreme Court case, Warren v. Dinter,
offers the opportunity to reassess whether the majority rule

is truly serving the best interests of patients. Precluding
liability for informal consults may encourage clinicians to

be willing to offer them, which in turn may benefit patients
through efficient and free access to specialist advice. But this
approach may also lead to patient harm if informal consults
are provided without due care. Given the lack of evidence that
the benefits of informal consults outweigh their risks, we offer
two recommendations. First, informal consultants should not
currently be granted special legal protections against medical
malpractice liability, but rather should be held accountable
when their advice foreseeably causes patient harm. Second,
empirical research into both the benefits and drawbacks of
informal consults, as well as the benefits and drawbacks of
different approaches to liability, should be given high prior-
ity. The evidence generated from this research should then be
used to guide policymakers in crafting the ideal legal response
to informal consults going forward.
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Rethinking the Principle of Justice
for Marginalized Populations During
COVID-19

Henry Ashworth, Derek Soled,

and Michelle Morse

In the face of limited resources during the COVID-19 pan-
demic response, public health experts and ethicists have
sought to apply guiding principles in determining how those
resources, including vaccines, should be allocated. The appli-
cation of such principles, however, has further marginalized
historically oppressed communities and perpetuated White
normative biases. This paper explores the core tenet of jus-
tice in medical ethics and proposes an applicative justice
framework that prioritizes equity over equality in allocating
resources. Critics of this proposed reform may deem it reverse
discrimination or unfair to dominant group; however, it justly
accounts for the existing and longstanding historical inequi-
ties embedded in the current healthcare system. An applica-
tive justice ethical framework provides guidance for the moral
imperative of restitution and offers concrete methods to com-
bat these injustices in allocating resources such as vaccines.
Through collective action and policy change, the healthcare
system can be reoriented towards achieving equity now and
in the future.
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Shared Decision-Making for Implantable
Cardioverter-Defibrillators: Policy Goals,
Metrics, and Challenges

Birju R. Rao, Faisal M. Merchant,

David H. Howard, Daniel Matlock,

and Neal W. Dickert

Shared decision-making has become a new focus of health
policy. Though its core elements are largely agreed upon,
there is little consensus regarding which outcomes to priori-
tize for policy-mandated shared decision-making. In 2018,
the Centers for Medicare and Medicare Services mandated a
shared decision-making interaction with a decision aid (DA)
prior to implantation of implantable cardioverter defibrilla-
tors (ICD) for primary prevention of sudden cardiac death.
We conducted a pilot implementation study to assess the
impact of providing DA prior to the shared decision-making
visit compared to providing the DA at the end of the shared
decision-making visit. We observed a signal of improvement
in some comprehension domains in patients who received the
DA earlier, but we did not observe any differences in other
shared decision-making domains or patients’ choices. These
results raise important questions regarding how to contextual-
ize these data and how to evaluate policy-mandated shared
decision-making. Greater clarity is needed regarding the goals
of policy-mandated shared decision-making, which metrics
should be prioritized, and how these should be weighed
against the challenges related to implementation of shared
decision-making policies.
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meaning and application, while utilitarian justifications
sometimes fail to delineate the circumstances under which

a shift from patient-focused care to maximization of public
health outcomes is warranted. This lack of clarity can sow
confusion and lead to clinical judgments that don’t align with
well-established principles of crisis management, such as con-
sistency, transparency, the duty of care, and fairness. Though
unilateral DNRs can be justified as an element of pandemic
response, their use should be carefully restricted. Rationales
for withholding CPR based on futility judgments must be con-
sistent with current practice, and rationales based on scarcity
of human and material resources should only be used when
crisis standards of care are in effect.
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From the Shadows: The Public Health Implications
of the Supreme Court’'s COVID-Free Exercise Cases

Parmet, Wendy E

& Link dokumen ProQuest

ABSTRAK (ENGLISH)

This article analyzes the Supreme Court’s “shadow docket” Free Exercise cases relating to COVID-19. The paper
highlights the decline of deference, the impact of exemptions, and the implications of the new doctrine for vaccine
and other public health laws.

TEKS LENGKAP

The relationship between religious liberty and public health has always been fraught. When plagues strike, societies
often turn to prayer and communal worship. Frequently they also scapegoat non-believers, heretics, and members
of minority faiths." That history should caution courts to be vigilant when pandemic responses target religious
minorities and the exercise of religion. Yet, because pathogens do not distinguish between religious and secular
activities, governments cannot ignore the risks that religious activities can pose during a pandemic. Since the start of
the COVID-19 pandemic, American courts have struggled to reconcile these dueling imperatives.

Early in the pandemic, most courts, including the Supreme Court,” rejected challenges to public health emergency
orders even when they applied to worship. Then on November 25, 2020, in Roman Catholic Diocese v. Cuomo,’ the
Court changed course, offering a strikingly different approach that casts a far more skeptical eye on state health
orders that touch upon religious practices, especially in-person worship. Although much remains unclear, the Court’s
more recent decisions regarding COVID restrictions — all announced from the “shadow docket” without the benefit
of argument* — forgo both deference to state officials and consideration of public health evidence in the
determination of whether the state has regulated religious activities less favorably than comparable secular
activities. Now almost any public health law that includes an exemption for some secular activity risks being subject
to strict scrutiny in a Free Exercise claim. As a result, the states’ capacity to carry out essential public health
functions, as well as protect their populations from COVID-19 or other, potentially more lethal, pandemics, is in
jeopardy. To ensure that states are not left impotent to protect the public’s health, the Court needs to rethink its
approach. While deference should not be absolute, states should not be precluded from protecting the public’s
health.

This paper develops these arguments. Part One briefly reviews the nation’s failed response to COVID and the state
orders that have impacted worship. Part Two summarizes the application of the Free Exercise law to public health
measures prior to and early in the pandemic. Part Three surveys the Supreme Court’s changing approach. Part Four
interrogates the new approach, noting its most important features and highlighting areas of uncertainty. The
Conclusion considers the potential impact of the COVID-cases on vaccine mandates and other public health laws
post-pandemic.

Part One: A Patchwork of Orders

There is little question that the U.S. response to COVID-19 has been catastrophic. Although the U.S. does not have
the highest per capita death rate in the world, more than 750,000 Americans had died from COVID-19 by November
3, 2021.° Millions more have been seriously ill, and thousands are long-haulers who face long-term health problems.
® Communities of color and immigrants have been especially hard hit, both by the disease and its economic and
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social fallouts.”

Part One briefly reviews the nation’s failed response to COVID and the state orders that have impacted worship.
Part Two summarizes the application of the Free Exercise law to public health measures prior to and early in the
pandemic. Part Three surveys the Supreme Court’s changing approach. Part Four interrogates the new approach,
noting its most important features and highlighting areas of uncertainty. The Conclusion considers the potential
impact of the COVID-cases on public health law post-pandemic.

Many factors impeded the nation’s response to COVID-19.? For present purposes, three appear especially relevant.
First, is political polarization. Although there was bipartisan consensus for the initial round of emergency orders
issued in March 2020, it quickly faded.’ By April 2020, the pandemic had taken on a distinctly political hue, with
Republicans less concerned about the coronavirus and less supportive of state emergency orders than Democrats."
That political divide continued during a presidential campaign in which one candidate (then President Trump)
minimized the pandemic and the other (now President Biden) made it his number one priority.11 Given the pre-
existing political alignment between religiosity and party affiliation," not to mention President Trump’s emphasis on
re-opening church services, partisan differences over the pandemic easily converted into a divide between religiosity
and secularism.™

Second, was the lack of a coordinated, federal response. Under the Constitution, states have primary responsibility
for public health protection." Nevertheless, pandemics cross state lines and necessitate a level of national
coordination that has been largely absent during the pandemic.’® As a result, states were largely left to go their own
way as they tried contain the pandemic while mitigating its economic and social effects.'® This led to a confounding
and often incoherent patchwork of orders."”

Third, was insufficient economic support to buffer the economic fallout from pandemic-control measures.'® As public
health scholars have noted, the provision of economic (and other forms) of support can be critical to obtaining
compliance with public health advice.' People are more likely to stay home following potential exposure to a
contagious disease if they do not have to worry about losing their job. Likewise, businesses are more likely to
support public health measures if they know they can avoid economic catastrophe. During a pandemic, economic
relief can be a critical tool for disease mitigation.

Congress did provide significant support through the CARES® and the Families First Coronavirus Response Acts”
in the spring of 2020. The December 2020 Coronavirus Response and Relief Supplemental Appropriations Act of
2021 offered additional aid,” as did the American Rescue Plan Act that President Biden signed into law in March
2021.% The support that these acts offered, however, did not reach everyone, and the delay in enacting further relief
in the late summer and fall of 2020 added to the challenge that states faced as they tried to balance human and
economic health.* The results were not pretty. Initially, most states issued a series of emergency orders that
shuttered some, but not all businesses, and limited many, but not all, social gatherings. Then, as pandemic fatigue,
economic stress, and partisan divisions grew, states began to “reopen.”® Once cases re-surged in winter 2020-
2021, some governors re-imposed some, but not all, of the restrictions.

This less-than-coherent approach extended to religious worship. Early on, it became clear that religious worship and
gatherings could serve as super-spreader events.”” South Korea’s initial outbreak, for example, was tied to services
in a charismatic religious community.*® In March 2020, an Arkansas church service was associated with 61 cases
and four deaths.”® As 2020 progressed, evidence accumulated that indoor activities where people are close to one
another for an extended period, especially where there is singing or loud talking, are especially risky.*® Nevertheless,
the CDC did not recommend restrictions on worship, noting that millions of Americans “embrace worship as an
essential part of life.”*’

In spring 2020, when COVID-restrictions were at their most stringent, most states exempted religious services from
orders that shuttered mass gatherings.* According to the Pew Research Center, only 10 states barred in-person
religious services in April 2020.** About one-third of states placed no caps at all on in-person religious gatherings.*
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Three states deemed religious worship to be “essential services.”*®

Still, religious services did not escape regulation.
In April 2020, 22 states limited religious gatherings to 10 or fewer persons.*® Some states had even stricter and
some had looser requirements.*’

In the summer and fall of 2020, even as infections surged, more states “opened up,” lifting restrictions on religious
worship, as well as other activities.*® Other states, including New York and California, maintained significant
restrictions.* As the discussion below shows, challenges to these laws helped to reshape the Court’s understanding
of how the Free Exercise Clause applies to public health laws.

Part Two: Doctrinal Roots and the Early COVID Cases

Prior to COVID-19, the application of the Free Exercise clause to communicable disease laws was relatively stable,
if under-theorized. Three cases formed the foundation for the analysis: Jacobson v. Massachusetts,"> Employment
Division v. Smith,*" and Church of the Lukumi Babalu Aye v. Hialeah.**

Strictly speaking, Jacobson was not a Free Exercise case. The 1905 decision concerned a Cambridge,
Massachusetts law requiring all residents to be vaccinated against smallpox or pay a $5 fine. The defendant,
Henning Jacobson, was a Lutheran pastor who had both religious and secular objections to vaccination.*® Yet,
because the Supreme Court had yet to apply the Free Exercise Clause to the states,* he based his challenged on
the due process clause, not the Free Exercise clause.*

In a complex and multi-faceted opinion by Justice Harlan, the Court rejected Jacobson’s contentions, emphasizing
that a community has the “right to protect itself against an epidemic of disease which threatens the safety of its
members.”*® This did not mean that communicable disease laws were wholly beyond judicial review. Rather, the
Court recognized that the police power extended only to “reasonable regulations, as the safety of the general public

may demand,”’

and that courts should step in when public health laws have “no real or substantial relation” to their
“objects,” or are “beyond all question, a plain, palpable invasion of rights secured by the fundamental law.”*® The
Court also noted that some regulations might be “so arbitrary and oppressive in particular cases, as to justify the
interference of the courts.”® Still, Jacobson provided strong support for the principle that states can limit individual
liberty to prevent the spread of communicable diseases, and that courts should provide considerable deference to
the elected branches, and the health officials to whom they delegate power, to determine what steps are needed to
stop an epidemic.®

For more than 100 years, Jacobson remained the Court’s leading infectious disease case, and primary authority for
the constitutionality of vaccine mandates (even in the absence of an epidemic).”’ Moreover, although Jacobson was
not a Free Exercise case, the Court cited it in several notable religious liberty cases. For example, the Court
referenced it in Prince v. Massachusetts while rejecting a religious liberty challenge to a child labor law.** The Court
also cited Jacobson in Sherbert v. Verner,> which held that the denial of unemployment benefits to a Seventh-Day
Adventist who refused to work on her Sabbath violated the Free Exercise Clause, for the proposition that the
Constitution does not require accommodations to laws that regulate actions that “pose[] some substantial threat to
public safety, peace or order.”*

Smith overruled Sherbert, but in doing so, the Court did not reject the point that Sherbert drew from Jacobson.
Rather, Justice Scalia’s opinion in Smith ruled that all generally applicable regulations of conduct, and not simply
those that seek to prevent a substantial threat to public safety, peace or order, were subject to rational basis review,
even if they burdened someone’s exercise of religion.*

Lukumi added an important limitation to Smith.*® In Lukumi, the Court clarified that laws that were facially neutral, but
targeted religion, were subject to strict scrutiny, and were constitutional only if they were narrowly tailored to a
compelling state interest.”” In Masterpiece Cakeshop v. Colorado Civil Rights Commission, the Court relied on
Lukumi to hold that the Colorado Civil Rights Commission violated the Free Exercise Clause because it acted with
hostility toward the religious beliefs of a baker who refused to decorate a cake celebrating a same-sex marriage.*®

"% However,

Tellingly, Justice Gorsuch, in a concurring opinion, wrote “Smith remains controversial in many quarters.
he did not call for overruling Smith. Instead, he argued that the state had failed to act with neutrality in applying an

intent requirement to the state’s civil rights laws to bakeshops that refused service.*
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Gorsuch’s focus on the state’s perceived lack of neutrality in Masterpiece Cake echoed Justice Alito’s 2016 dissent
in Stormans, Inc. v. Wiseman °' Stormans challenged a Washington State law that required pharmacists to sell
contraceptives, including Plan B. Relying on Smith and Lakumi, the Ninth Circuit concluded that because the state’s
rule was neutral and generally applicable, strict scrutiny was not required.®

In a dissent from the Court’s denial of certiorari, Justice Alito, joined by the Chief Justice and Justice Thomas,
argued that because the Washington allowed pharmacies to refuse to fill prescriptions when they did not accept the
customer’s insurance it was neither neutral nor generally applicable; hence strict scrutiny was required.®® This
analysis suggested — or foretold — that the existence of any secular exemption from a regulation that also
implicated a religious practice would trigger strict scrutiny.

The interest among some justices in narrowing Smith was also evident by the Court’s February 2020 decision to
grant certiorari in Fulton v. City of Philadelphia.** In Fulton, a Catholic foster care agency challenged Philadelphia’s
refusal to enter into new contracts with the agency due to its refusal to place children with same-sex couples. The
Third Circuit had found that the city’s policy was a generally applicable law, subject under Smith, to rational basis
review.®® The grant of certiorari included the question whether Smith should be overruled.®

Despite these forewarnings, until COVID-19, lower courts usually upheld communicable disease laws against Free
Exercise claims. This was especially apparent with regard to state vaccine laws.®” For example, even after California
and New York repealed religious exemptions for school-based mandates, courts relied on Smith and/or Jacobson to
reject Free Exercise challenges.®® The existence of other exemptions — for example, for medical reasons — did not
change the conclusion.

In the spring and summer of 2020, most lower courts followed past practice and rejected Free Exercise challenges
to public health orders regarding COVID-19.% Although they used different approaches to reconcile Jacobson with
contemporary Free Exercise cases, courts generally read Jacobson as requiring them to grant substantial deference
to public health emergency orders.” Most courts also relied on Smith to conclude that strict scrutiny was
inapplicable because the state had restricted a range of comparable secular activities, and hence acted in a manner
that was neutral toward religion.””

Still, the heated political debates over the treatment of religious services, combined with the fact that all states
included multiple exemptions to their emergency orders, created anger and constitutional peril. On April 14, 2020,
Attorney General William Barr warned that “government may not impose special restrictions on religious activity that
do not also apply to similar nonreligious activity ... Religious institutions must not be singled out for special burdens.”
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Some courts agreed. For example, in Maryville Baptist Church v. Beshear, the Sixth Circuit held that orders by

e

Kentucky Governor Beshear prohibiting drive-in services “by name” while allowing secular, “life-sustaining’
businesses [including] law firms, laundromats, liquor stores, and gun shops to continue to operate so long as they
follow social-distancing and other health-related precautions” were likely unconstitutional.” The court stated:
Assuming all of the same precautions are taken, why is it safe to wait in a car for a liquor store to open but
dangerous to wait in a car to hear morning prayers? Why can someone safely walk down a grocery store aisle but
not a pew? And why can someone safely interact with a brave deliverywoman but not with a stoic minister? The
Commonwealth has no good answers.

While the law may take periodic naps during a pandemic, we will not let it sleep through one.”™

A few days later, the same panel in Roberts v. Neace enjoined the Governor’s ban on in-door services.” The Sixth
Circuit’s decisions pointed to the dilemma that courts faced during the pandemic. In the absence of federal
coordination, inadequate financial support, and changing epidemiological and political conditions, state officials
imposed orders that often appeared perplexing. Why exempt liquor stores but not churches? Laundromats but not
worship? An epidemiologist might answer that because worship brings many people together for an extended
period, with singing and chanting, it creates a greater risk than retail stores or laundromats. The Sixth Circuit,
however, did not consider public health evidence, relying instead on its own assessment of risks. Soon the Supreme
Court would do likewise.
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Part Three: The Supreme Court Steps InThe Court’s Early COVID Cases:

Between May and November 2020, the composition of the Supreme Court changed. So, too, did its approach to
Free Exercise challenges to COVID orders. As the views of the justices who were initially in the dissent became
those of the majority, the Court established a new doctrinal framework that devalued public health evidence and
could subject almost any public health law to strict scrutiny.

Between May and November 2020, the composition of the Supreme Court changed. So, too, did its approach to
Free Exercise challenges to COVID orders. As the views of the justices who were initially in the dissent became
those of the majority, the Court established a new doctrinal framework that devalued public health evidence and
could subject almost any public health law to strict scrutiny.

On May 22, 2020, the Supreme Court issued its first decision regarding a COVID-restriction in South Bay United
Pentecostal Church v. Newsom (South Bay 1).”® Like the other COVID-cases that the Court would hear, South Bay |
was an emergency petition decided from the “shadow docket,”” without the benefit of argument or full briefing. The
issue before the Court was California Governor Gavin Newsom’s order limiting attendance at places of worship to
25% of capacity or a maximum of 100 attendees.”® Many other secular activities, including lecture halls, concerts,
movie theaters, and sports events faced similar limits, but others, including retail stores, restaurants, and hair salons
faced less strict limits.”

By a 5-4 vote, the Court rejected the emergency petition without issuing an opinion. Concurring, Chief Justice
Roberts explained that the order appeared to treat religious worship similarly to “comparable secular gatherings ...
where large groups of people gather in close proximity for extended periods of time.”® Citing Jacobson, he

explained that the Constitution “principally entrusts” health and safety to™politically accountable officials,”®' and that

courts should be reluctant to second-guess officials when they “undertake[] to act in areas fraught with medical and

scientific uncertainties.””®
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This reluctance, he added, was particularly appropriate in deciding an emergency petition.

In a strongly worded dissent, Justice Kavanaugh, joined by Justices Thomas and Gorsuch, argued that California

had not imposed the identical occupancy limit on “comparable secular businesses.”

Tellingly, he pointed to no
evidence to support the conclusion that exempt businesses were “comparable” to religious services. Nor did he
explain how courts should determine the relevant comparators.

The Court’'s second COVID case, Calvary Chapel Dayton Valley v. Sisolak, concerned Nevada’s 50-person cap on
religious services; certain other activities, including gaming, were allowed to admit 50% of their maximum
occupancy.® By another 5-4 vote, again from the shadow docket and without an opinion, the majority rejected an
emergency petition to enjoin the occupancy limit. Justices Alito, Gorsuch, and Kavanaugh published three separate
dissents previewing the arguments that the majority would later adopt.

In his dissent, Alito, joined by Thomas and Kavanaugh, argued that the petitioner was likely to succeed on the merits
of its Free Exercise claim because the state had “made no effort” to show that the religious services were riskier
than activities that were permitted, such as “going to the gym” or “what goes on in casinos.”®® Thus like Kavanaugh
in South Bay, Alito appeared to assume that the state bore the burden of establishing that the services were not
comparable to the exempted activities.’” He added that because Jacobson was not a First Amendment case it was
not relevant, and that “a public health emergency does not give Governors and other public officials carte blanche to
disregard the Constitution for as long as the medical problem exists.”®®

In his own dissent, Kavanaugh pinpointed the problem presented by the juxtaposition of restrictions and exemptions:
“when a law on its face favors or exempts some secular organizations as opposed to religious organizations, a court

"% Recognizing that states

... must determine whether the State has sufficiently justified the basis for the distinction.
were “struggling” to balance economic and health risks, he stated, “The Constitution does not tolerate discrimination
against religion merely because religious services do not yield a profit.”*° He added,

This Court’s history is littered with unfortunate examples of overly broad judicial deference to the government when
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the government has invoked emergency powers ... The court of history has rejected those jurisprudential mistakes
and cautions us against an unduly deferential judicial approach, especially when questions of racial discrimination,
religious discrimination, or free speech are at stake.”’

A New Approach:

Two months later, Justice Ruth Bader Ginsburg, who had voted with the majority in South Bay | and Calvary Chapel
, died.® On October, 26, 2020 President Trump’s nominee, Amy Coney Barrett, was confirmed to the Supreme
Court.”® One month later, in Roman Catholic Diocese of Brooklyn (RCD), the approach of the dissenters in South
Bay I and Calvary Christian became that of the majority. **

RCD concerned New York Governor Cuomo’s order barring more than 10 persons from attending religious services
in “red-zones” (areas identified as COVID-19 “hotspots”) and more than 25 persons from attending services in

“orange zones” (areas adjacent to red zones).”*

By the time the case had reached the Supreme Court, the
Governor had reclassified the areas where the plaintiffs were located, enabling them to hold services at 50% of
capacity.”

Despite the fact that the plaintiffs were no longer subject to the order at issue, the Court took up the emergency
appeal and by a 5-4 vote, in a short per curiam opinion, concluded that the plaintiffs had “made a strong showing
that the challenged restrictions violate ‘the minimum requirement of neutrality’ to religion.”” In support of its claim,
the plaintiff Agudath Israel of America had referenced statements by Cuomo that could be construed as targeting
Orthodox Jews.*® The Court could have rested on those facts.*® Such a decision would have signaled that the
deference that Roberts commended in South Bay I did not extend to orders when there was evidence of animus
toward a religious group, perhaps especially a religious minority.

The majority, however, did not rely on extra-textual evidence of animus. Rather, it found that discrimination existed
because certain secular activities, including “acupuncture facilities, camp grounds, garages, as well as many whose
services are not limited to those that can be regarded as essential,” were subject to less onerous restrictions.'”
From this, and the fact that the restrictions specified religious services by name, the majority concluded, without
pointing to any public health evidence, that the contested orders were not of general applicability. In effect, as in the
South Bay I and Christian Calvary dissents, the majority relied on its own intuition to determine which activities were
comparable to the religious services that were restricted. The majority also appeared, without stating, to treat the
state as having the burden of persuasion on that threshold issue.

Applying strict scrutiny, the majority held that the regulations were not narrowly tailored to the compelling state
interest of preventing the transmission of COVID-19. In so doing, the Court noted that many other “hard-hit”
jurisdictions had less onerous restrictions, showing how the variation among states that had come to characterize

the pandemic response could be used to establish a lack of narrow tailoring."”’

The Court also pointed out that there
were no reported outbreaks of COVID-19 at plaintiffs’ services, suggesting that states could not act to prevent the
transmission of the virus until a super-spreader event at a particular religious facility was documented.'®

Both Gorsuch and Kavanaugh added strongly worded concurring opinions. In his, Gorsuch derided governors who
“[Alt the flick of a pen, ... have asserted the right to privilege restaurants, marijuana dispensaries and casinos over
churches, mosques, and temples.”'®” He also criticized the Chief Justice’s concurrence in South Bay I for relying on
Jacobson, which he termed a “modest” decision that applied to a different set of facts and a different constitutional
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claim.™ He warned that while the impulse for courts to “stay out of the way in times of crisis ... may be

understandable or even admirable in other circumstances, we may not shelter in place when the Constitution is
under attack. Things never go well when we do.”'®
In his concurrence, Kavanaugh accepted that the Constitution “principally entrusts the safety and health of the

people to the politically accountable officials of the States,” but explained that “judicial deference in an emergency or
a crisis does not mean wholesale judicial abdication, especially when important questions of religious discrimination,
racial discrimination, free speech, or the like are raised.”'” He added that “once a state creates a favored class of
businesses ... the State must justify why houses of worship are excluded from that favored class.”’” He did not

explain, however, how the Court should determine which favored “classes of businesses” were comparable to
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worship.

In dissent, Justice Sotomayor warned of the potential danger of this approach: “Justices of this Court play a deadly
game in second guessing the expert judgment of health officials about the environment in which a contagious virus,
now infecting a million Americans each week, spreads most easily.”'®® In the three months that followed the Court’s
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decision, approximately 250,000 more Americans died from COVID-19. ™ Still, on its own, RCD might have been
read as a limited decision, motivated by the draconian nature of Governor Cuomo’s order, and serving to remind
officials to tread carefully when restricting worship.

That was not to be. In the weeks and months that followed, the Supreme Court issued a series of decisions relating
to the Free Exercise clause."® Among the more interesting was South Bay United Pentecostal Church v. Newsom
(South Bay 11).""" In a short, unsigned opinion, once again from the shadow docket, a six justice majority (including
Roberts, Thomas, Alito, Gorsuch, Kavanaugh, and Barrett) blocked California’s ban on indoor services, but left in
place a 25% capacity limit plus a ban on singing and chanting.""?

Although the majority agreed to enjoin part of the state’s order, the separate opinions of the justices in the majority
showed continuing disagreement. Now stating that deference had its “limits,” Roberts supported enjoining the orders
restricting worship, but would have kept in place the ban on singing, noting that he saw no basis for “overriding that
aspect of the state public health framework.”""® In contrast, Gorsuch, joined by Thomas and Alito, argued that the
state had targeted religion, and that as a result, strict scrutiny was required."* Regarding the ban on chanting,
Gorsuch noted, “California’s powerful entertainment industry has won an exemption. So once more we appear to
have a State playing favorites during a pandemic ...”""® In a separate statement, Alito indicated that he would stay
the injunction on capacity limits and singing and chanting for 30 days, to be lifted unless the state “demonstrates
clearly that nothing short of those measures will reduce the community spread of COVID-19 at indoor religious
gatherings to the same extent as do the restrictions the State enforces with respect to other activities it classifies as
essential.”""

In contrast, Barrett, joined by Kavanaugh, agreed that the capacity limits should also be blocked, but was content to
accept the state’s limits on singing and chanting.""” In reaching that conclusion, the newest justice stated that the
petitioners did not “carry their burden,” suggesting that she thought they had the burden of establishing that they
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were entitled to relief from that ban. ™ In contrast, in her dissent, Justices Kagan, joined by Breyer and Sotomayor,

lamented the majority’s failure to credit the state’s scientific evidence and hoped that the Court’s decision would not
“worsen the Nation’s COVID crisis.”""

Despite the absence of a majority opinion in South Bay Il, on February 26, 2021, by a six-three vote, the Court in
Gateway City Church v. Newsom,'* granted emergency relief to a church contesting restrictions on indoor

gatherings."”’

Although the restrictions in Gateway City Church were quite unlike the ones in the earlier cases in that
they applied to all indoor gatherings and did not specify worship, the Court ruled that the outcome was “dictated by
this Court’s decision” in South Bay I1.'%

Then on April 9, the Court, by a 5-4 vote — again from the shadow docket — issued its most far-reaching COVID

decision in Tandon v. Newsom."®

Tandon challenged the application of California’s limits on the number of people
from separate households who could gather in private homes."* The plaintiffs claimed that the restrictions violated
their rights under the Free Exercise Clause to conduct prayer meetings in homes because the state permitted more
people to gather for secular purposes in certain public spaces, such as train stations and shopping malls." The
Ninth Circuit panel, by a vote of 2-1, disagreed, finding that such public settings were not comparable to in-home

gatherings “in terms of risk to public health or reasonable safety measures to address that risk.”'*

The Appeals
Court explained:

[T]he district court found that the State reasonably concluded that when people gather in social settings, their
interactions are likely to be longer than they would be in a commercial setting; that participants in a social gathering
are more likely to be involved in prolonged conversations; that private houses are typically smaller and less
ventilated than commercial establishments; and that social distancing and mask-wearing are less likely in private

settings and enforcement is more difficult.'”
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Having rejected the analogy to gatherings in public spaces, the Ninth Circuit concluded that the state’s restriction on
private gatherings was a neutral law of general applicability, and not subject to strict scrutiny.128

The Supreme Court disagreed. In a per curiam opinion, the Court held that the restrictions on in-home gatherings
were neither neutral nor generally applicable.' In reaching its conclusion, the Court stated, “it is no answer that a
State treats some comparable secular businesses or other activities as poorly as or even less favorably than the
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religious exercise at issue.” ™ The Court then explained that comparability “must be judged against the asserted

government interest that justifies the regulation at issue,” and that comparability is concerned “with the risks various
activities pose, not the reasons why people gather.”’

Applying those principles, the Court determined that strict scrutiny was required, and that the restrictions could not
pass that high bar. In reaching that decision, the Court overlooked the testimony that was offered by the state’s
experts, and pointed again to the exemptions the state offered for some secular activities, stating that the state

»132 11 effect,

“cannot ‘assume the worst when people go to worship but assume the best when people go to work.
the very factors that led the Court to conclude that strict scrutiny was required led it to find that the order was not
narrowly tailored, and hence failed strict scrutiny. The Court added that the fact that the state had changed its policy
after the petition for certiorari was filed made no difference, stating that “officials with a track record of ‘moving the
goalposts’ retain authority to reinstate those heightened restrictions at any time.”'*

In dissent, Kagan, who was joined by Breyer and Sotomayor, argued that because the state had adopted a “blanket
restriction on at-home gatherings of all kind, religious and secular alike,” it had not treated religious activity less
favorably than comparable secular activities.'* The First Amendment, she claimed, does not demand “that the State
equally treat apples and watermelons.”'* She added that the majority had ignored the lower courts’ factual findings
that in-home gatherings posed a greater risk than the commercial activities that were less stringently regulated in
other ways." She concluded by lamenting that the Court “once more commands California ‘to ignore its experts’
scientific findings,” thereby weakening its ability to address the health emergency." Less than three weeks later,
the Court issued its third order in the South Bay litigation, this time vacating without an opinion the Ninth Circuit’'s
judgment.™®

Out from the Shadows:

On June 17, 2021, the Court emerged from its shadow docket and released its long-awaited decision in Fulton v.
City of Philadelphia.™* By a unanimous vote, the Court held that Philadelphia had violated the Free Exercise clause.
However, in his opinion for the Court, which never cited the COVID cases, Roberts declined to overrule Smith,
finding instead that Philadelphia’s policy was not neutral and generally applicable because the City’s contract with
foster care agencies contained a provision granting it the sole discretion to create exceptions to its anti-
discrimination requirement."® The Court also held that it need not decide if the City’s anti-discrimination law violated
the Free Exercise clause because the agency plaintiff was not a public accommodation.™’

In concurring opinions, however, five justices expressed dissatisfaction with Smith. Barrett, who was joined by
Kavanaugh, stated that the “textual and structural arguments against Smith are more compelling” than those
supporting it."** Nevertheless, she noted that overruling Smith would raise a host of difficult questions that the Court
need not answer for the reasons explained in the majority’s decision.

Alito felt no such compunctions. In a lengthy concurring opinion that Gorsuch and Thomas joined, he argued that an
originalist interpretation of the First Amendment compelled the Court to overrule Smith and apply strict scrutiny to all
laws that burden the exercise of religion.'** Although he did not rely on the COVID cases, he pointed to them to
demonstrate that the Court’s current approach under Smith in determining comparability was unworkable."* This
point was echoed in Gorsuch’s concurrence, which Alito and Thomas joined."*

Part Four: Themes and Questions

The protection of the public’s health, especially but not solely from outbreaks of communicable disease, has long

¢ The Court's most recent COVID-Free Exercise

been considered a core component of the states’ police power.
cases portend a fundamental change in the Court’s assessment of such laws, and raise many questions about the

state’s ability to protect public health in the years to come.
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A. The Decline of Deference

At the start of the pandemic, most courts, usually citing Jacobson, granted substantial deference to state health
officials in deciding whether restrictions on religious worship violated the Free Exercise Clause." In his concurring
opinion in South Bay I, Roberts signaled that such deference was appropriate; the dissenters disagreed.*®

Once the dissenters became the majority, deference diminished.'*’

Starting with RCD, the majority has not cited
Jacobson; nor has it offered any deference to state health officials. Even the Chief Justice appears to have changed
his tone, noting in South Bay Il that, while courts “owe significant deference to politically accountable officials,”
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deference has its “limits.” > Those limits, it now appears, extend not only to the deference granted to health officials.

As Kagan suggested in Tandon, the Court now also seems unwilling to defer to the factual findings — based on
public health evidence — of the lower courts.™'

Critically, the Court has not replaced deference to public health officials or trial courts with a searching or even
casual review of the scientific evidence. Instead, starting with RCD, the Court has ignored the public health evidence
in the record. In its place, the Court seems to be relying on the justices’ own intuition as to what secular activities
pose risks that are comparable to the activities that the petitioners seek to have exempt. Thus the Court assumes
that retail establishments, casinos, and acupuncture are comparable in terms of risk to in-person worship, but at
least in South Bay I, some justices appeared to accept that in-person singing and chanting are more dangerous.'*
The justices offered no evidence in support of these distinctions.

The Court has also not addressed the critical question of which party has the burden of persuasion in establishing
what secular activities present the appropriate comparator for the religious exercise that has been burdened.
Although the state clearly has the burden of proof once strict scrutiny is found to be applicable, the plaintiff should
have had the burden of establishing comparability, as it is a necessary element for invoking strict scrutiny. In RCD,
the Court hinted that the plaintiffs had that burden, pointing to their “strong showing” on the issue of comparability.'**
In later cases, however, the Court failed to point to any evidence produced by the plaintiffs to establish
comparability. In effect, the Court appeared to assume (without explicitly saying) that the state has the burden of
showing that the secular activities it regulated more lightly were not comparable to the religious activities that were
subject to stricter regulations. Interestingly, the state appears to have this burden even when plaintiffs are seeking
emergency petitions to stay refusals by the lower courts to enjoin state laws."

B. The Dangers of Exemptions

Since RCD, the existence of exemptions, as in Justice Alito’s Stormans’ dissent, has proven critical to the Court’s
Free Exercise analysis."® In Fulton, the Court held that strict scrutiny was required because a provision in the City’s
contract with foster care agencies gave it discretion to offer individualized exemptions."’” The fact that the City had
no intention of granting such exemptions was, according to the Court, irrelevant.'®®

The impact of that analysis to public health laws remains unclear. Few public health laws include the type of
contractual provision at issue in Fulton. On the other hand, many of the emergency powers laws used during the
pandemic grant executive officials broad discretion to determine the type and level of restrictions imposed on
different activities.'* Other public health laws, such as quarantine laws, have typically been applied on an
individualized basis; inevitably officials use their discretion in determining when to issue orders. Under Fulton, a
religious litigant challenging any of these laws could potentially argue that the mere existence of discretion and the
possibility (in some cases) of an individualized analysis demands strict scrutiny.

The Court, however, may not and should not read Fulton as holding that any broad grant of discretion to executive
officials — including discretion over enforcement — compels strict scrutiny. Doing so would eviscerate the ability of
all administrative agencies to exercise discretion over their enforcement priorities. It would also make it difficult for
officials to impose just the type of carefully tailored and measured responses that strict scrutiny theoretically favors.
The Court, therefore, should limit Fulton’s reach to the type of contractual grant of discretion at issue in that case.
Even so, the COVID cases show that the mere existence of exemptions from public health laws can trigger strict
scrutiny.

In the COVID-cases, the key issue was comparability: whether the secular activities that were regulated less strictly
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were comparable to the religious practices that were regulated more strictly. As noted above, the Court appeared to
rely on its own intuition, rather than deference or an evaluation of the public health evidence, in making the
comparability determination.'® The approach creates enormous uncertainty and risk for states that seek to
implement non-pharmaceutical interventions during a public health emergency, forcing them to choose between
implausibly restricting all activities or providing religious objectors “most-favored nation status.”"®'

Critically, states cannot avoid the problem by offering no exemptions. Shuttering everything is simply not possible.
People need health care, especially in a pandemic. They also need food and medicine, and the people who work in
health care and food distribution need access to transportation and often childcare. Yet, by granting these necessary
exemptions, states treat some secular activities more favorably than some religious activities (in-person worship).
This sets a comparability trap, in which the state has to show — apparently without the benefit of deference — that
none of the exempted activities is comparable to the religious activity asserted by the plaintiff.

Prior to Tandon, Caroline Corbin argued that comparability should be based on two factors: the dangerousness of

the activity and its essentiality.'®

If that were the case, a court might conclude emergency rooms are not comparable
to in-home prayer meetings because the former are more critical to society writ large during a pandemic than the
latter. In Tandon, however, the Court insisted that comparability depends solely on the “risks various activities pose,
not the reasons why people gather.”'® That approach allows the Court to avoid deriding the exercise of religion as
“non-essential.” It also means that as long as hospitals pose as a great a risk of transmission as in-person worship
(a likely assumption early in a pandemic), a court might treat the two activities as comparable, requiring the state to
defend, subject to strict scrutiny, its decision to allow the former but not the latter.

Importantly, the COVID cases show that states cannot escape the trap by treating religious activities more favorably
than many other secular activities. Indeed, by singling out some types of religious activity (e.g. worship), and treating
it more favorably than some types of secular activity (e.g. entertainment venues), the state may be found to have
targeted religion. According to Sotomayor, this is precisely what happened in RCD."™ The state regulated worship
more strictly than some secular activities, but less strictly than others that the state deemed comparable. Still, the
majority saw the state as impermissibly discriminating against religious activities.'®

Theoretically, strict scrutiny need not doom a public health measure. Indeed, it may well be that although the Court
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will require strict scrutiny in most Free Exercise cases, that test will not always prove to be “fatal in fact.”™ In his

concurrence in Fulton, Alito argued that certain peace and public safety laws, recognized at the time of the founding,
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should survive strict scrutiny. " He did not include public health laws in that category, even though courts in the

ante-bellum period accepted restraints on religion that related to health.'®®

He also pointed to some potential laws,
including bans on circumcision that could be defended on public health grounds, as examples of anti-religious
measures that warranted strict scrutiny.'® It therefore seems possible that Alito and the justices who joined his
concurrence might not endorse a more relaxed approach to strict scrutiny for public health laws. Nor did the majority
in the COVID cases seem willing to apply a less-than-fatal form of strict scrutiny. Indeed, Tandon suggests that the
very fact that a comparable secular activity faces less stringent restrictions can serve to establish that the state has
less restrictive means of protecting the public’s health."”

More chilling, in a dissent to a later case in which the majority refused, without opinion, to block a COVID vaccine
mandate for health care workers, Gorsuch, who was joined by Thomas and Alito, suggested that preventing deaths
from COVID-19 may not remain a compelling state interest."”" If so, no public health law that implicates religion
could survive strict scrutiny.

Undoubtedly, the Court’s approach to comparability in the COVID cases responded at least in part to the messy and
often quite questionable mix of laws and exemptions that characterized the state response to the pandemic.'? In the
absence of a uniform national approach to pandemic mitigation, states adopted, rescinded, and re-imposed a
dizzying array of restrictions. Given the inconstancies between jurisdictions, and the ever-changing orders within
jurisdictions (some due to new evidence and the virus’ shifting epidemiology and some due to political and economic
pressures), it is not surprising that the Court questioned the application of strict measures to religious worship."”

Still, it is difficult to see how states can protect the public from disease threats without granting officials substantial
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discretion, and implementing some distinctions between activities. Moreover, in the early days of a new pandemic,
when the science is still evolving, the exercise of discretion will invariably be messy. Officials will make mistakes,
and measures that appear to be necessary at one point of time may later be shown to be either unnecessary or
ineffective. If we want officials to be able to save lives in the early stages of a pandemic, we need to give them some
leeway. The Court, however, seems to be in an unforgiving mood.

C. Beyond Worship

One of the unusual features of the Supreme Court’s initial COVID-Free Exercise cases is that in each instance, the
challengers claimed that the state regulation burdened their ability to worship. As a result, the Court did not have to
consider the impact of its less deferential and changing stance to public health laws that regulated other exercises of
religion.

Many other Free Exercise cases, however, focus on laws that burden religion without regulating worship. In Fulton,
for example, the Court accepted that the city’s policy burdened the plaintiff's religious exercise “by putting it to the
choice of curtailing its mission or approving relationships inconsistent with its belief.”'”* Although the religious activity
infringed upon was not worship, the Court insisted that the plaintiff's assertion that the law restricted its religious

beliefs should be accepted."” e

This is the typical approach.
What happens when the Court’s well-established deferential stance to determining what constitutes a burden on
religion meets its new less deferential approach to public health laws? Will the mere existence of exemptions (or per
Fulton, the mere possibility of exemptions) mean that any religious litigant can demand an exemption to any public
health law, even if it restricts practices that most people would regard as purely secular. This is the issue that has
arisen in litigation that has challenged COVID-vaccine mandates, but it is not limited to such cases.

Tandon and Fulton raised the issue. The law in Tandon, for example did not regulate worship qua worship, it simply
impacted worship by regulating in-home gatherings. Other public health laws may implicate other activities that
individuals may feel are related to their exercise of religion. Consider for example, an outbreak of a deadly
gastrointestinal disease that seems to be spreading unchecked in restaurants. Early in the outbreak, health officials
have little information about the specific practices that are spreading the disease. They only know that several fatal
outbreaks have been associated with restaurants; and that the death toll is climbing quickly. To slow the spread,
they shutter restaurants, but allow food services to continue in hospitals and congregate care facilities.

Bad facts make bad law. There is no doubt that the facts during the pandemic have been awful. The ever-changing
and inconsistent patchwork of regulations and exemptions that tried to balance health and economic imperatives
were often hard to fathom and difficult to explain. The sense of anger and grievance that much of the country felt
regarding the COVID-restrictions, some of it justified and much of it stoked by President Trump and his allies,
certainly added to the perception that state restrictions were motivated by animus and bigotry towards the faith-
based community.

Now imagine that a restaurant owner — Plaintiff X — claims that her religion compels her to cook and serve meals
to strangers. She claims that the order shuttering restaurants burdens her ability to exercise her religion. She points
to the fact that hospitals and nursing homes are permitted to remain open. They too could spread the disease. The
state, she claims, has not treated comparable secular activities comparably to her religious practice of running her
restaurant.

How would the Court decide such a case? Would the fact that restaurants are not typically thought of as a religious
activity result in the Court giving greater weight to the testimony of health officials than it did in the cases concerning
the regulation of worship? In other words, would the Court, perhaps without saying so, be more willing to defer to
health officials when reviewing claims that do not fall within the justices’ own pre-existing assumptions as to what
constitutes a religious activity? Would the Court instead rely on its own intuition to decide that even if restaurants are
a religious activity, they are simply not comparable to hospital cafeterias and nursing home dining rooms? Or, would
the Court follow the logic of the COVID cases and apply strict scrutiny? Unfortunately, the COVID-cases offer little
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basis for answering those questions.

The possibility that courts would strike down public health orders that do not touch upon commonly recognized forms
of worship or religious activity is not far-fetched. Indeed, the uncertainty as to what Tandon and Fulton may require
has already spawned a wave of litigation challenging COVID-vaccine mandates on Free Exercise grounds. Although
many courts have rejected such challenges, ruling that the mandates are neutral laws of general applicability,
others have held that by offering medical but not religious exemptions, the mandates violate the Free Exercise
clause."”

To date, the Supreme Court has not ruled on this issue. On October 29, 2021, however, the court rejected an
emergency appeal in case denying a Free Exercise challenge to Maine’s requirement that health care workers be
vaccinated against COVID-19."® The majority did not write an opinion. In a brief concurring opinion, Barrett, who
was joined by Kavanaugh, stated that the Court should not use its discretion to take the case without benefit of “full

briefing and oral argument.”'”

In a heated dissent, Justice Gorsuch, who was joined by Thomas and Alito, argued
that medical exemptions are comparable to religious exemptions and that strict scrutiny was required.'®

To date, it is not clear whether the Court will take another vaccine case, or how it will resolve one should it do so.
What is certain is that Fulton plus the COVID cases suggests that the Court does not mean to cabin its approach to
laws that regulate worship qua worship.'®" Nor should the Court do so. Those whose practice their faith by selling
food or educating students should not be given less protection than those who practice their faith by attending
church on Sunday.

The problem is that when the appropriately expansive notion of what constitutes a religious practice is combined
with the less deferential approach to comparability, all laws that seek to preserve the safety and well-being of society
— during a pandemic and otherwise — are threatened. Any law can burden someone’s religious practice; and all
laws have exemptions. Yet, freed from deference, and unconcerned with empirical facts, the Court is left with little
but its own intuition to determine which secular activities pose health risks that are comparable to the regulated
activities that the plaintiff sincerely views as religious. The result may be a Free Exercise jurisprudence that
dramatically limits the states’ ability to protect public health, except when the Justices’ intuition tells them that the
religious activity at issue is not comparable to the exempt secular activities. Judicial intuition, however, seems a thin
reed upon which to rest the public’s health.

Conclusion

Bad facts make bad law. There is no doubt that the facts during the pandemic have been awful. The ever-changing
and inconsistent patchwork of regulations and exemptions that tried to balance health and economic imperatives
were often hard to fathom and difficult to explain. The sense of anger and grievance that much of the country felt
regarding the COVID-restrictions, some of it justified and much of it stoked by President Trump and his allies,
certainly added to the perception that state restrictions were motivated by animus and bigotry towards the faith-
based community.

Still, by dispensing with deference, disregarding public health evidence, and limiting the determination of
comparability to the risks posed by activities without any consideration of their benefits, the Court opened a
Pandora’s Box that threatens to undermine the public’s health. While punting on the question of Smith's fate, Fulton
did little to close that box. Rather it has invited more litigation on the impact of broad grants of discretion.

As a result, all public health laws now face uncertainty. This cloud extends to vaccine mandates, not only for COVID,
but also for measles, mumps, rubella, and other long-required vaccinations. As noted above, for more than a
century, courts looked to Jacobson to affirm the state’s right to mandate vaccination.® Smith provided further
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support. - Now, with the majority ignoring Jacobson, and five justices questioning Smith, these laws face new
dangers. Most ominously, the Court’s analysis of exemptions in both Fulton and the COVID cases raises the
question whether vaccine mandates that include any exemptions, as all do,'®* are subject to strict scrutiny.'®
Further, a decision by a state to mandate vaccination in some employment settings — say nursing homes — but not
others — say prisons — could also fall victim to the comparability trap. Of course, a court might find that nursing

homes are not comparable to prisons, or that vaccine mandates for nursing home workers can survive strict scrutiny.
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The problem is that the outcome of all of such questions seems now to depend on judicial intuition more than public
health evidence.

Future social distancing laws may also be at risk. COVID-19 will not be the last pandemic. When the next one
strikes, the protection of the public may once again require the imposition of some forms of social distancing
measures until a vaccine or treatment is developed. Ideally, those measures will be more carefully crafted and more
consistently applied than they have been during the COVID-19 pandemic. Nevertheless, the Court’'s new
jurisprudence suggests that the existence of any exemptions may lead to strict scrutiny, and that the state’s careful
reliance on public health evidence may prove to be of little help to the state.

Also imperiled are day-to-day laws and regulations that protect population health. Fire safety laws, food inspection
laws, and tobacco control laws, to name just a few examples, may face new challenges by individuals who claim that
compliance burdens their exercise of religion. Will all such laws be subject to strict scrutiny as long as a litigant can
show that officials have broad discretion, or that the laws are under-inclusive? Will we have anything more than
judicial intuition to ensure that the mass of laws that keep us safe are not toppled?

Perhaps, after the pandemic is over, the Supreme Court’s eagerness to police public health orders through its
shadow docket will diminish. Importantly, Justices Barrett and Kavanaugh have voiced their concerns about ruling
on vaccine mandates without the benefit of full briefing and argument.'®® Hopefully, when the Court next speaks, it
will not be from the shadow docket, and the justices will provide us with an opinion that relies less on the rage and
intuition that seemed to propel the Court's COVID-cases and offer instead a more thoughtful and nuanced analysis
of how to reconcile the Constitution’s protections for religious liberty with the protection of public health. Such an
approach might accept a narrowed Smith, but might also make clear that public health evidence matters in the
determination of comparability and the application of strict scrutiny. It might also accept that states should be able to
consider not only the risk of an activity subject to regulation, but also its benefits. By offering such an approach, the
Court could continue the important task of policing anti-religious animus, especially aimed at religious minorities,
without subjecting all public health laws to the comparability trap.

COVID-19 has stressed our society and our jurisprudence in a multitude of ways. Unfortunately, the next pandemic
may be more lethal. It is also likely to have a different epidemiological profile, and require a very different mix of
interventions than those that states used in 2020. To guide us through the inevitable clashes between religious
liberty and public health that will then arise, we need a Free Exercise doctrine that takes both the science and the
potentially adverse consequences of religious liberty more seriously than the opinions from the shadow docket.
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TEKS LENGKAP

Vaccination is the safest and most effective means to prevent communicable disease.’ Not only are serious adverse
events after vaccination extremely rare,” but the benefits are also immense: children vaccinated against 13 diseases
will experience an estimated 20 million fewer cases of those diseases and 42,000 fewer early deaths during their
lifetimes.® In part due to the safety and effectiveness of vaccines, childhood vaccination programs have been
remarkably successful. In the US, vaccination coverage levels for many vaccines in 2019 were 290%.* In the UK,
the percentage of children who had received the routinely recommended vaccines by their first or second birthday in
2019-20 was 290%.° Globally, nearly two-thirds of all countries have reached the Global Vaccine Action Plan
2011-2020 target of 290% national coverage with the third dose of a diphtheria and tetanus toxoids and pertussis-
containing vaccine and the first dose of a measles-containing vaccine.’

This success, however, is increasingly tenuous. As Benbow’ implies, the success of childhood vaccination programs
is threatened by several socio-cultural factors that have the potential to undermine confidence in the science and
truths that are foundational to vaccination programs. It is worth emphasizing two such factors: the democratization of
scientific and medical knowledge — a contributor to the “dizziness of freedom” — as well as the embrace of a
postmodern medical paradigm among anti-vaccine advocates. These factors are synergistic. Health information is
increasingly exchanged through social media sites without the involvement of “traditional gatekeepers such as
health professionals and organizations” such that “anyone can contribute, easily and often quasi-anonymously.”
This openness, in turn, can elucidate the complexity and uncertainty in the state of the science around medical
interventions, like vaccinations (and it is worth noting that this complexity and uncertainty can also be perpetuated by
conventional media, such as when, for instance, new theories regarding vaccine safety are featured before there is
scientific consensus on their validity). It is this complexity and uncertainty that is leveraged to advance an agenda
designed to locate truth outside of objective, scientific evidence. Whereas the focus of past anti-vaccine movements
had been to undermine the role of scientific experts in making decisions about health,’ the current anti-vaccine
movement has intensified this focus to question the legitimacy of science and the biomedical enterprise itself."
Concerning trends in the acceptance of childhood vaccines have consequently emerged. The proportion of 19-35
month old US children who received no vaccinations nearly doubled from 2013 to 2017." Among UK adults
surveyed, 55% agreed with or were undecided about the statement “Vaccines are not needed for diseases that are

not common anymore.”"?

Perhaps most concerning is a growing uncertainty about what constitutes the truth. Nearly
one-third of UK adults surveyed do not think the information they receive above vaccines is reliable and trustworthy.
'3 Among US adults, 15% of 18-29 year-olds don't trust medical scientists to provide full and accurate information on
the health effects of the measles-mumps-rubella vaccine, compared to only 6% of 265 year-olds."

Given this landscape, it is increasingly apparent that vaccination strategies informed by the disciplines of
vaccinology, public health, medicine, law and epidemiology — the disciplines that have been most responsible for
the progress to date in sustaining and improving vaccine uptake — are no longer sufficient.”® Rather, vaccination
strategies need to incorporate expertise from disciplines such as anthropology, ethics, behavioral economics,
history, and political science. These disciplines are critical to understanding and addressing socio-cultural factors
that challenge acceptance of childhood vaccines. Indeed, the World Health Organization has recommended that a
post-2020 immunization strategy must have “greater collaboration and integration within and beyond the health
sector,” should promote a “wide-ranging view of collaboration and integration, at all levels and across all functions,”
and needs to include “the use of implementation science, operational research, delivery science, behavioral and
social research, and data science to develop, pilot and evaluate improvements to national programs.”*®

Whereas the focus of past anti-vaccine movements had been to undermine the role of scientific experts in making
decisions about health, the current anti-vaccine movement has intensified this focus to question the legitimacy of

science and the biomedical enterprise itself.
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The article by Benbow appeals to this type of interdisciplinary approach and illustrates the need to ground it in
empirical research. We cannot simply be content with arguments for one strategy to promote and sustain vaccine
uptake over another. We must ultimately ground the vaccination strategies we pursue on data supporting their
effectiveness. In this way, though Benbow may be right that educating the public about the verbal maneuvers used
within anti-vaccination discourse will be effective in making them less prone to their influence, this is only a
hypothesis that must be tested.

The article by Benbow is also a cue to the importance of trust in the vaccine enterprise. A study of vaccine mis- and
dis-information is, in essence, a study of trust."” After all, we can’t achieve vaccine confidence without trust: between
the public and the scientists that develop vaccines, between the public and pharmaceutical companies that produce
vaccines, between the public and federal agencies that approve vaccines, and between patients and their clinicians
who recommend and deliver vaccines.'® Mis- and dis-information thrive where trust in these relationships have
deteriorated.

The severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2) pandemic has reminded us of the importance
of trust in these relationships. The politicization of the processes to develop and approve a SARS-CoV-2 vaccine
exposed the fragility of these processes and the agencies that endorse them,’® compromising public trust and
confidence.”® The pandemic was also yet another reminder that the social contract is not reciprocal for many in
society.”’ The success in producing a vaccine as a medical countermeasure within months of the start of the
pandemic has been diminished by the failure to fulfill the social and moral values central to ethics and global health,
such as prioritizing the disadvantaged.

Over the last two decades, the field of vaccine confidence has produced incredible insights into what motivates
people to get vaccinated and how to leverage those motivations to improve vaccine uptake. To continue these
advances, researchers in the field must move beyond working in parallel and seek to integrate disciplinary skills and
perspectives. And researchers must seek the development and evaluation of new strategies to address long-
standing issues such as trust and equity. Post-pandemic, these are not simply opportunities, but responsibilities.
Note

Dr. Larson reports grants and other from GSK, grants from Merck, outside the submitted work. Dr. Opel reports
grants from US National Institutes of Health, outside the submitted work.
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The Dizziness of Freedom: Understanding and
Responding to Vaccine Anxieties

Benbow, David |

& Link dokumen ProQuest

ABSTRAK (ENGLISH)

The rise in vaccine hesitancy in high-income countries has led some to recommend that certain vaccinations be
made compulsory in states where they are currently voluntary. In contrast, | contend that legal coercion is generally
inappropriate to address the complex social and psychological phenomenon of vaccine anxieties.

TEKS LENGKAP

Introduction

The attitudes that people have concerning vaccines are infused with politics, social values, and cultural norms.”
There has been a rise in the proportion of the population that is sceptical about vaccines in high-income countries.’
Vaccination uptake was stagnating or declining in many states® prior to the COVID-19 pandemic. For example, a
decline was reported in the uptake of all recommended pre-school vaccines® within England in 2019.° Similarly,
between 2009 and 2018, 27 of the 50 United States (US) states experienced a drop in the percentage of vaccinated
kindergarten age children.’ The World Health Organization (WHO) declared vaccine hesitancy to be a global health
threat in 2019.” The influence of anti-vaccination ideology and access and delivery issues have been identified as
possible explanations for declines in vaccination uptake.® In respect of the former, conspiracy theories, including
anti-vaccination sentiment, have proliferated during the COVID-19 pandemic.’ | evaluate several potential policy
responses which are available to governments to address vaccine anxieties. | argue that legal coercion is generally
inappropriate to address the complex social and psychological phenomenon of vaccine anxieties. The historical
experience of compulsory vaccination in the United Kingdom (UK), in the nineteenth century (which was enforced
via fines), indicates that such coercion may backfire, as compulsion galvanised the anti-vaccination movement.™

| adopt a novel approach, within this article, by employing a psycho-social dialectic methodology, derived from the
Frankfurt School philosopher Theodor Adorno’s research into anti-Semitism, to examine the broad social and
psychological factors which have influenced contemporary anxieties about vaccines. | contend that some of these
factors, such as neo-liberal ideology and aspects of postmodern philosophy, ought to be resisted and challenged, as
they have influenced an over emphasis on individual autonomy, resulting in the relational principles of biomedical
ethics being neglected,”" thereby undermining the solidarity which underpins vaccination systems. Adorno believed
that making people aware of the numerous psychological tricks that he identified within anti-Semitic discourse, ' was
a means of countering racial prejudice. | identify many of the same psychological tricks, which Adorno detected
within anti-Semitic discourse, within anti-vaccination discourse. Those who advocate education as a policy response
to vaccine anxieties are often quite vague'® and studies suggest that education about the facts concerning vaccines
(such as the risks of vaccinations) may backfire by entrenching vaccine hesitancy." Ideology contains both
discursive (relating to discourse) and affective (related to moods, feelings, and emotions) components.™ | contend
that educational interventions should focus on the psychological reasons why people may invest in anti-vaccination
discourse (the affective dimension of ideology). My distinctive argument is that making people aware of the
psychological tricks used within anti-vaccination discourse may render them resilient to such discourse. My
argument will be of interest to policymakers and academics in both medicine and law.

| adopt a novel approach, within this article, by employing a psycho-social dialectic methodology, derived from the
Frankfurt School philosopher Theodor Adorno’s research into anti-Semitism, to examine the broad social and
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psychological factors which have influenced contemporary anxieties about vaccines. | contend that some of these
factors, such as neo-liberal ideology and aspects of postmodern philosophy, ought to be resisted and challenged, as
they have influenced an over emphasis on individual autonomy, resulting in the relational principles of biomedical
ethics being neglected, thereby undermining the solidarity which underpins vaccination systems.

Vaccination Confidence and Uptake

As mentioned in the introduction, an increasing proportion of the population in high-income countries are sceptical of
vaccines,'® and vaccination uptake was stagnating or declining in many states, such as the US and UK, prior to the
COVID-19 pandemic. Public Health England (an executive agency of the UK Department of Health and Social Care)
warn that speculation that anti-vaccination ideologists have influenced the decline in vaccination uptake in England17
could become a self-fulfilling prophecy.® Public Health England and NHS England (a non-departmental public body)
contend that other factors may be responsible, such as inaccurate records, commissioning issues, lack of
standardization of reminders and access issues.'® Studies in both the US* and the UK*' have determined that
access and delivery issues have affected vaccination uptake. Nonetheless, both Public Health England and NHS
England note that anti-vaccination views have impacted vaccination rates in other countries.”” The increased spread
of anti-vaccination sentiment during the COVID-19 pandemic may heighten anxieties about vaccines and hamper
efforts to tackle reduced uptake.

The Danish existentialist philosopher, Sgren Kierkegaard, described anxiety as the “dizziness of freedom.””® This
means that the freedom to choose can be disconcerting. As vaccinations for children in some states (such as
Austria, Denmark, Ireland, Finland, New Zealand, Spain, and the United Kingdom) are not compulsory, parents have
the freedom to vaccinate their children, or not. Anxiety is often portrayed negatively, but it may mean a striving for
something.”* Some parents are anxious to vaccinate their children, and for other children to be vaccinated, to protect
them from diseases. Consequently, vaccination is not simply imposed on the public, rather it is also demanded of
the government and of fellow citizens.” By contrast, other parents are hesitant to vaccinate their children, as they
are worried about the safety of vaccines. In complex modern societies, it is increasingly difficult for non-experts to
know whether ideas are nonsense or not.”® In addition, Adorno noted that ambivalent individuals may be receptive to
emotional reorientation and irrational ideologies.”’” Vaccination decisions are influenced by local and national
circumstances and culture.”® It has been argued that vaccine hesitancy is on a continuum as it may relate to one or
all vaccines.” By contrast, Patrick Paretti-Watel et al. contend that positing that vaccine views are on a continuum
between pro-vaccination and anti-vaccination views is inappropriate and may lead to misunderstandings.® The

vaccination decisions of parents are complex and multidimensional.*’

Although some people may be amenable to
reconsidering their views about vaccines, others, as Adorno noted of some ideologists, are unlikely to “let anything
get through to them.”* Isabel Rossen et al.’s research indicates that individuals categorized as fence sitters are
more likely to be persuaded than individuals categorized as vaccine rejecters and that adversarial approaches may
undermine trust (in the authorities that provide vaccinations) among the latter.*

Policy Responses

There are several potential policy responses that governments could utilize in an effort to address vaccine hesitancy
and dwindling vaccination rates. One option is making some vaccinations compulsory. The penalties for non-
compliance could be fines (which is the penalty for non-compliance in Slovenia) or imprisonment, or unvaccinated
children could be precluded from enrolling at school (which is the penalty in states such as Australia, France, Italy
and the US, although exemptions may be applicable). In the UK, Matt Hancock (Secretary of State for Health and
Social Care from 2018 onwards) stated that the government was seriously considering compulsory vaccination in
September 2019,* but this was swiftly contradicted by the Prime Minister’s Office (Number 10).* Nicola Glover-
Thomas argues that the UK’s voluntary vaccination programme may no longer be enough to protect against the risk
of infection® and Emma Cave argues that security (for example, if there is a vaccine preventable pandemic) and
public health arguments may justify restrictions to vaccination choices.”” Some medical professionals contend that
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the UK government should make some vaccinations compulsory.® There have also been debates about making
vaccinations compulsory in other states where they are not currently mandatory, such as Ireland®® and Austria.”’ The
policy of compulsory vaccination has been justified using jurisprudential and ethical theories. For example, the
natural law scholar, John Finnis, contends that coerciveness alone is not a sufficient objection to compulsory
vaccination programs as the subsistence of a community depends on upholding aspects of public good.*' Drawing
on John Rawls’ theory of justice as fairness,* Alberto Giubilini contends that fairness is an important ethical value
“when it comes to sharing burdens required by the preservation of public goods” and justifies unqualified compulsory
vaccination.”® Elsewhere, Giubilini et al. argue that ethical theories, such as utilitarianism and contractualism, and a
collective duty of easy rescue, support a moral obligation to be vaccinated.** Glover-Thomas and Soren Holm argue
that where some people choose to vaccinate their children in order to reduce community risk, this creates a
reciprocal duty among others.*® Glover-Thomas has also countered arguments against compulsion, based on
individual rights and the violation of personal autonomy, on the grounds that public health justifies limits to both.*
The problem with compulsion is not its coercive nature per se, but the potential consequences of its adoption.
Nonetheless, as Benedict de Spinoza contended (in contrast to Thomas Hobbes’ coercive command theory of law*’
)

in any form of state the laws should be so drawn up that people are restrained less by fear than hope of something
good which they very much desire; for in this way everybody will do his duty willingly.*®

Thus, in Spinozian terms, it would be better for people to want to vaccinate their children due to a hope for the
common good that this would achieve than from a fear of the legal consequences of not doing so.

The potential deleterious consequences of making some vaccinations compulsory are evident from the historical
experience, in the UK, of the series of statutes, in the nineteenth century,*® which made smallpox vaccination
compulsory for infants.”® Such legislation galvanised the anti-vaccination movement in the UK®' and made
subsequent governments reluctant to make vaccinations compulsory.*” The resentment caused by compulsory
smallpox vaccination contrasts with the success of voluntary diphtheria vaccination, which was introduced in the UK
during the Second World War.” The lesson that many drew from the experience of compulsory vaccination in the
UK, in the nineteenth century, was that there are limits to what legislation can achieve.” By contrast, both France®
and Italy*® have made some vaccinations compulsory in recent years, which has led to a rise in vaccination uptake in
both states. By contrast, coverage rates have fallen in Croatia despite mandatory vaccinations.”” Daniel Salmon
argues that mandates are a quick fix and that addressing the underlying causes of faltering uptake is needed to
achieve stable uptake rates.”® Andrea Kitta’s research found that some Canadians who support vaccinations may
question that support if they encounter proposals of making it mandatory.” In addition, the penalties associated with
compulsion may disproportionately impact disadvantaged groups and exacerbate inequalities in child health.®® My
contention is that education is preferable to compulsion, but | acknowledge that the latter may be appropriate in
certain circumstances (for example, during a pandemic, as Cave suggests®’).

Some scholars argue that tort law could have a role to play where people have suffered harm as a result of parents
decisions not to vaccinate their children,®” but it may be difficult to establish causation in such cases.® Providing
parents with incentives, such as tax rebates or direct payments, is another proposed policy.* However, a UK study
found that parents and carers of young children and professionals viewed financial incentives to vaccinate as
inappropriate.® In addition, an Australian study found financial penalties to be an ineffective strategy in changing the
behaviour of vaccine-refusing parents.” In the US, many physicians dismiss families which refuse child
vaccinations, which as Douglas Diekema notes, may have negative health impacts.”” Ross Silverman and Lindsay
Wiley have determined that tactics which leverage shame and social exclusion to promote vaccination may degrade
public trust.® A more stringent approach to media regulation, in relation to information about vaccines, could be
beneficial, but banning content, for example on the internet, may be problematic.”® | contend that improved
education is a preferable means of addressing vaccine hesitancy. In the following sections, | draw on the psycho-
social dialectic methodology, developed by Adorno, to contend that such education should include consideration of
the psychological reasons that people may invest in anti-vaccination ideology.
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Psycho-Social Dialectic

The philosophers within the Institute for Social Research at Goethe University, Frankfurt (known as the Frankfurt
School), whose work was influenced by Marxist philosophy, Weberian sociology and Freudian psychology, rose to
prominence during the European interwar period (1918-1939). In addition to Adorno, famous members of the
Frankfurt School include Max Horkheimer, Erich Fromm, Herbert Marcuse, and Jurgen Habermas. The members of
the Frankfurt School produced several studies concerning anti-Semitism. There are similarities between the
members of the Frankfurt School’s work on anti-Semitism and other influential studies of the subject by Hannah
Arendt’® and Jean-Paul Sartre.”" However, the reception of the Frankfurt School’s theoretical output on this topic has
been marginal.”” George Cavelleto argues that the psycho-social tradition, of which the Frankfurt School were part,
fell into disarray in the 1950s.”® Nonetheless, there are similarities between the Freudo-Marxism of the Frankfurt
School and the Lacanian left (scholars such as Slavoj Zizek and Yannis Stavrakakis), " who utilise the
psychoanalytic theory of Jacques Lacan to examine modern society. In addition, Shannon Mariotti argues that
Adorno’s work anticipated the increased focus on emotions in subsequent social and cultural theory, which she

describes as the “affective turn.””®

The renewed “politics of unreason” within contemporary societies demonstrates
the continued relevance of the Frankfurt School’s research concerning anti-Semitism.”®

The Frankfurt School’'s members were forced into exile, in the US, during the Nazi regime’s reign in Germany (1933-
1945). They received funding to undertake research into anti-Semitism in the 1940s. Adorno adopted the
methodology of a psycho-social dialectic’” in his first analysis of anti-Semitic psychology,”® his book The
Psychological Technique of Martin Luther Thomas’ Radio Addresses.”® The book remained unpublished until 1975,
six years following Adorno’s death in 1969.% Nonetheless, it influenced his colleagues, Leo Lowenthal and Norbert
Guterman, who wrote a book about fascist agitators,®’ which in turn influenced studies into conspiracy theories.® A
content analysis of the speeches of anti-Semitic and fascist agitators was the first part of the Frankfurt School’s
research project into anti-Semitism.* The second part was to involve the production of an anti-agitational handbook,
which never came to fruition.?* In addition, Adorno and Horkheimer actively sought to make a Hollywood film, to
educate people about anti-Semitism, but ultimately abandoned such efforts.*®

The Thomas book differs from Adorno’s more famous work on anti-Semitism, The Authoritarian Personality, which
he co-wrote with some US scholars. In the authoritarian personality study, the F scale was developed “to measure
the potentially antidemocratic personality.”®® Cornelia Betsch et al. have developed a similar scale to assess the
psychological antecedents of views about vaccinations.®” In unpublished remarks, Adorno noted that the focus of the
authoritarian personality study is on subjective reactions rather than objective stimuli.?® In Adorno’s view, the study
thereby reversed the manner of causation.®® By contrast, in the Thomas book, Adorno uncovered the objective social
conditions of late modernity in the ostensibly subjective phenomena of propagandistic manipulation.*® Adorno
contended that “the success of any attempt to fight anti-Semitism depends largely on knowledge of the social and
psychological genesis of its various species.”’ | utilize Adorno’s innovative psycho-social dialectic methodology to
analyse several factors, in subsequent paragraphs, which have been important in the genesis of vaccine hesitancy
and to explain how anti-vaccination ideologists have exploited such factors.

One factor is the economic and ideological changes wrought by neo-liberalism. Adorno diagnosed an increase in

reification (the “misrecognition of reality due to social causes™

) within late (monopoly) capitalism. Reification causes
estrangement, whereby people become strangers or enemies to one another.” Estrangement is the opposite of
solidarity, which “signifies shared practices reflecting a collective commitment to carry ‘costs’ (financial, social,

emotional, or otherwise) to assist others.”*

Vaccination systems are underpinned by such solidarity, as they require
parents to ensure that their children are vaccinated to prevent disease, and may be undermined by reification, which
causes individuals to erroneously view themselves as self-sufficient and autonomous.”® Adorno identified several
modes of reification including instrumental rationality (social reification), whereby means become ends in
themselves.*® Adorno believed that instrumental rationality had a negative impact on the psyche of subjects.
According to Sigmund Freud, the psyche comprises the id (instinctual desires), the superego (self-critical

consciousness) and the ego (which mediates between the former two).”” Adorno criticised Freud for conceptualizing
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the ego as fixed rather than contingent.”® In Adorno’s view, the autonomous personality structures (characterised by
strong egos) which were predominant in the early stages of capitalism (entrepreneurial capitalism) had been
replaced with the submissive authoritarian personality structures (characterised by weak egos) of late capitalism.*
Adorno believed that instrumental rationality produced a collapse of ego rationalism and an upsurge of irrational and
self-destructive id impulses.’® According to Adorno, the rationalization of society, evident in the shift from
entrepreneurial to monopoly capitalism, had engendered the de-rationalization of the psyche,” rendering people
more susceptible to irrational ideologies, such as anti-vaccination ideology. Adorno contended that people perceived
themselves as “at the mercy of society” and no longer the masters of their economic fates, but rather the “object of
huge blind economic forces.”'” Such feelings, which have been exacerbated by changes within the neo-liberal era
(such as deregulation, financialization and privatization), make people ripe for emotional manipulation.'” For
example, studies have demonstrated an association between feelings of disaffection and alienation and belief in
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conspiracy theories. " Arendt, like Adorno, noted that social atomization and extreme individualization influenced

mass movements,'®

106

which both believed people participated in as a substitute gratification for unfulfilled social
needs. — If someone feels as though they are not in control, the belief that someone else (the enemy identified by
the movement) is acts as a compensatory control mechanism.'”’

Anti-vaccination ideologists have exploited both the economic and ideological changes in high-income countries in
the neo-liberal era. In terms of the former, changes to the production of vaccines have included an increase in
patents, the privatisation of vaccine institutes and the development of vaccines unrelated to infectious diseases.'®
Anti-vaccination ideologists cite such developments to contend that pro-vaccinators views are tainted by monetary
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considerations. " However, many anti-vaccination ideologists champion quack remedies, such as chelation therapy

(a procedure to remove heavy metals from the body), for autism, which they contend is caused by vaccines. Such
ideologists may have financial interests in such quack remedies.""’ In terms of the ideological changes wrought by

neo-liberalism, the neo-liberal view of the individual as sovereign'"" has led to increased emphasis on medicine
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being personalized and individualized “ and an increased emphasis on patient choice within government discourse.

Such discourse reifies individuals, by treating them as autonomous, and has undermined appeals to a collective

commitment to sustain herd immunity (the notion that if a sufficient number of people are vaccinated, this will disrupt

the transmission of an infectious disease)."”

The influence of post-modernism is another factor. Research has shown a link between post-material views and

anti-vaccination sentiment.'"
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In postmodern thought, science and philosophy are conceived as “just another set of
narratives.”"® The postmodern emphasis on competing discourses has been exploited by anti-vaxxers.""® Anti-
vaccination ideologists often denigrate scientific studies (and the scientific method in general), while simultaneously
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craving scientific legitimacy for their theories that vaccines are harmful. " Thus anti-vaccination ideology evinces
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both a postmodern scepticism of science and an effort to mimic science. ~ For example, the Slovenian anti-

vaccination ideologist, Mateja Cernic, contends that science is just one discourse among others,""® but also
emphasises the importance of verifiability (which is a key concept in the philosophy and practice of science).'®
Adorno would reject the postmodernist notion of science and philosophy as merely being narratives, as it is
predicated on a view of language which fails to recognize the indissociable unity between concept and thing."" In
contrast to some postmodernist philosophers, Adorno did not question well warranted science, although he thought
that employing abstraction and objectification, which are essential to science, outside of the scientific realm could
exacerbate social alienation.'?

Another aspect of postmodern thought, which has influenced anti-vaccination ideologists and vaccine hesitant

'23 As children are viewed as unique, '

parents, is its emphasis on particularity, specifically in respect of children.
there is a scepticism of vaccination schedules, which are general and treat children alike. As Bernice Hausman
notes, vaccine hesitant parents “take the distinctive and differentiated self seriously as the focus of a personal (or

familial) biopolitical project.”*® Adorno would view the sole focus of postmodern scholars on the particular as
misguided as “neither one [the particular and the universal] can exist without the other.”'*® Another link between

postmodern theory and anti-vaccination ideology has been identified by Anna Kata. Kata contends that the
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postmodern era is characterized by a preoccupation with risks over benefits.'* Although some argue that the focus

on risk in understanding vaccine hesitancy is misplaced,'*®

it is a relevant consideration as many parents think they
are best placed to analyse risk.'® The problem is that some view educating the public towards a “correct”
understanding of “real” risks as key."® Studies suggest that such messages are ineffective in promoting vaccination
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intent™ and may backfire. ™ In addition, a US study determined that appealing to the general social benefits of
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vaccination, such as herd immunity, is ineffective in enhancing the intent of parents to vaccinate. ™ Nevertheless,

another US study indicates that messages concentrating on the dangers of not vaccinating, rather than vaccine

safety, may be effective.”

A further US study suggests that messages concerning affective gains (for example, less
anxiety) may also be beneficial."® Consequently, scholars, such as Andrea Grignolio, contend that confrontations
with anti-vaxxers should focus on emotions.™® | draw on Adornian theory to devise a comprehensive strategy, to
educate people about the affective reasons why they may invest in anti-vaccination discourse, to immunize them
from such discourse.

Hausman has utilized postmodern theory to contend that vaccine hesitant parents are not irrational, scientifically
illiterate or irresponsible citizens."™’ Rather, in hesitating to medicalize their children, and seeking independent
information about vaccines and their ingredients, Hausman contends that they are practicing good biological
citizenship in the twenty-first century.'® Hausman’s argument draws on Nikolas Rose’s concept of ethopolitics.'
This is concerned with “the self-techniques by which human beings should judge and act upon themselves to make
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themselves better than they are.” ™ Hausman’s argument suffers from several problems. Firstly, she ignores Rose’s

argument about governments attempting “to shape the conduct of human beings by acting upon their sentiments,

"7 Governments want citizens to vaccinate their children, hence, in

beliefs and values- in short by acting on ethics.
ethopolitical terms, vaccine hesitancy is a failure of governance. Secondly, the influence of postmodern philosophy
has meant that some scholars regard communicating in a realist mode about scientific concepts as illusory."*
Hausmann draws on Roberto Esposito’s metaphor, that the distinction between antigens (foreign substances which
induce an immune response in the body) and antibodies (blood proteins which counteract antigens) is meaningless,
to contend that the distinctions between different biological entities is illusory.'* However, Hausman communicates
in a realist mode about the more abstract alleged biopolitical and ethopolitical epochs that she identifies. Thirdly,
Hausman ignores the fact that the allegedly dominant ethopolitical norms may be resisted and challenged by other
norms, such as residual norms."** The high public confidence in vaccines in many states, such as European Union
(EU) member states,'*® indicates that what Rose characterizes as the collectivism of biopolitics,'*® which can be
characterized as a residual norm, is still important in relation to vaccines.

The other objective social factors that have been cited as influencing vaccine hesitancy, within existing literature,
include the rise in populism,™’ conspiratorial thinking,"*® and social movements (such as environmentalism, which

have challenged governmental authority).'*
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The Dunning-Kruger effect (whereby people overestimate their own
cognitive ability)'*® and omission bias (the tendency to favor an act of omission over one of commission)'®" are
psychological explanations for vaccination attitudes, within existing literature. Relevant laws, such as whether
vaccines are mandatory and compensation schemes for vaccine damage, may also generate and feed into public
anxieties. For example, anti-vaccination ideologists denigrate the US National Childhood Vaccine Injury Act 1986,
which set up the Vaccine Injury Compensation Programme (VICP), for indemnifying vaccine producers.’® Anti-
vaxxers have cited cases where claimants have succeeded, such as the US Hannah Poling case,'® as evidence
that vaccines are unsafe.’™ The UK Vaccine Damage Payment Scheme (VDPS), established by the Vaccine
Damage Payments (VDP) Act 1979, provides a payment of £120,000," to eligible claimants who are, on the

1% severely disabled (the requirement is 60% disability’*’) by vaccinations. The VDP Act

balance of probabilities,
1979 has been criticized as a “piecemeal, reactive and ... incoherent” measure."®® There are concerns that the
VDPS'’ stringent eligibility criteria may be undermining confidence in vaccines.'” | recommend that the VDPS be
reviewed. In states without compensation schemes for vaccine damage, such as Australia, Canada (with the
exception of Quebec) and Ireland, there are concerns about the potential costs of such schemes and fears that they

could undermine confidence in vaccines.'®®
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The traditional media (television and newspapers) have influenced vaccine anxieties by providing a platform for anti-

vaccination ideologists."®’

For example, Paul Offit argues that the US media has been willing to provide a platform
for any celebrity (such as Jenny McCarthy and Jim Carey) who wants to scare parents about vaccines.'® In the UK,
the Science Media Centre was established, in 2002, to renew public trust in science and has assisted journalists in
navigating stories pertaining to vaccines.'® The internet and social media have enabled anti-vaccination ideologists
to disseminate their ideas more widely and facilitate the formation of on-line communities “where conspiracies and
similar theories can flourish without constraints.”'®* Social media is associated with a negative impact on public
views regarding vaccinations, but is also a potential means of addressing vaccine hesitancy.'® Anti-vaccination
networks on the social media website Facebook have become highly entangled with networks of undecided people,
whereas pro-vaccination networks are more peripheral.'® Social media companies benefit from the revenue

generated from the followers of on-line anti-vaxxers."®’

Research reveals that viewing typical vaccine critical
websites for only five to ten minutes increases the perception of risk regarding vaccinations and decreases the
perception of risk regarding the omission of vaccinations as compared to visiting a control site."® A Royal Society for
Public Health (RSPH) study indicates that younger people are more likely to see, and believe, anti-vaccination
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sentiment online.™ The UK government has proposed establishing the world’s first independent regulator of internet

companies,'” but as mentioned above regulating online content may be difficult.””

Adorno argued that the best way to counter anti-Semitism was not by reference to the facts (the discursive
dimension of ideology), but by making anti-Semites aware of the mechanisms which cause racial prejudice within
them (the affective dimension of ideology). Similarly, Arendt noted that people may not necessarily be “convinced by

facts.”

Psychological Tricks
Adorno argued that the best way to counter anti-Semitism was not by reference to the facts (the discursive

dimension of ideology), but by making anti-Semites aware of the mechanisms which cause racial prejudice within

them (the affective dimension of ideology).'”

»173

Similarly, Arendt noted that people may not necessarily be “convinced
by facts.” ** Adorno identified thirty-four psychological tricks (see Appendix 1) utilized within the anti-Semitic
discourse of a US radio personality, Martin Luther Thomas."™* The tricks describe various forms of manipulation that

Thomas employed.'”

Adorno argued that there should be an “attempt to immunize the masses against these tricks.”
'"® Similarly, my novel argument is that education about the tricks used within anti-vaccination discourse may
immunize people against such ideology and is a preferable policy response to compulsory vaccination, which
historical experience indicates could exacerbate such ideology. The upsurge of anti-vaccination ideology during the
COVID-19 pandemic, demonstrates the importance of developing strategies to counter it. | do not believe that every
psychological trick that Adorno identified is relevant for anti-vaccination ideology, as some are specific to anti-
Semitism. | have analyzed books authored by the following anti-vaccination ideologists: Mateja Cernic,"”” J.B.
Handley,'” Susan Humphries, and Roman Bystrianyk,'”® Jenny McCarthy,'® Tetyana Obukhanych,’' Andrew
Wakefield,'® and Brett Wilcox." | have identified fourteen of the psychological tricks, that Adorno described, within
their discourse, which are outlined within the following paragraphs.

The psychological tricks are as follows:

1. “Lone Wolf Trick”: The first psychological trick which Adorno identified, within anti-Semitic discourse, which is
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also relevant for anti-vaccination discourse, is the lone wolf trick. =" Andrew Wakefield, whose retracted paper on a

possible link between the measles-mumps-rubella (MMR) vaccine and autism'® is regarded as the catalyst for the

contemporary anti-vaccination movement, portrays himself as a lone wolf, fighting against mainstream medicine,
»186

which he describes as “the system.”'® This trick draws on sympathy for the underdog'® and the Galileo myth (that

188

established opinion is frequently disrupted by maverick thinkers). ™ As Jonathan Howard and Dorit Rubinstein

Reiss state, the idea here is that science has been wrong in the past, therefore science cannot be trusted now."
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+2. “Spontaneity and non-manipulated individuality” '**: Anti-vaxxers often fake spontaneity and non-manipulated
individuality by emphasising their emotions, such as distress and indignation, within their discourse. For example,
McCarthy asks, in her book: “Why would vaccine companies believe that vaccines could be safe for all children? It’'s
crazy to me.”"”" This enables anti-vaxxers to distance themselves from the perceived coldness of objective science.
Adorno stated that people may be receptive to this as they desire to escape feelings of loneliness, which objectivity

intensifies, when engaging with public discourse.”

+3. “Persecuted innocence”'®: Anti-vaccination ideologists stress the personal integrity, honesty and credentials of

themselves and of other anti-vaxxers within their discourse. This is also indicative of the classic propaganda tactic
(which Adorno labels the sheep and bucks trick) of painting oneself as noble and one’s enemy (those who are pro-
vaccine) as evil." For example, anti-vaccinators describe pro-vaccine scientists as shills of corporations and
“biostitutes.”’® Projection, which describes how within the discourse of propagandists, attributes are ascribed to
others (opponents), which actually characterize the propagandists themselves, was central to Adorno and

Horkheimer’s analysis of anti-Semitism in the Dialectic of Enlightenment.'®

The following are some examples of
projection within anti-vaccination discourse: anti-vaxxers contend that pro-vaccinators are not interested in safety,
"9 yet they are unconcerned with the morbidity/mortality caused by vaccine preventable illnesses; anti-vaxxers
claim that pro-vaccination sentiment is based on emotion rather than logic, or is like a religion,198 but anti-vaxxers
make emotional appeals in their discourse, and cling to their views with a religious fervor; and, as mentioned
above, anti-vaccine ideologists accuse pro-vaccinators of being influenced by monetary considerations, but often
promote quack remedies themselves. Anti-vaxxers also portray parents, who do not vaccinate their children, as
innocent. They do this by attacking herd immunity, which they misunderstand and misrepresent. For example,

Wilcox erroneously states that “vaccines protect vaccine recipients but only if everyone else vaccinates.”'*

+4. “Indefatigability”*®’: Anti-vaccination ideologists emphasise their ceaseless efforts and sacrifices within their

discourse. For example, Wakefield claims that being erased from the UK medical register was a small price to pay

for the privilege of working with families affected by autism.”' However, in focusing on the discredited link between
vaccines and autism, the efforts of anti-vaccination ideologists are detrimental to families affected by autism. Peter
Hotez (an American scientist whose adult daughter has autism) contends that the US anti-vaccination movement is

responsible for the lack of resources for people with autism.?*

5. Short Memories: In discussing the “great little man trick,” used within anti-Semitic discourse, Adorno stated that
anti-Semites reckon that their audience have short memories,*® which is the fifth relevant trick that | have identified
within anti-vaccination discourse. Anti-vaxxers reckon on short memories when they contend that the incidence of
infectious diseases would have declined without vaccination. The World Health Assembly declared that the disease
of smallpox had been eradicated in 1980 following intensive global eradication efforts.?** Humphries and Bystrianyk
contend that “there is no evidence that vaccination had anything at all to do with” the decline and ultimate
eradication of smallpox.”® This ignores the effort and resources (approximately $300 million) that went into

vaccinating people as part of the “Intensified Smallpox Eradication Program” between 1967 and 1979.%°

+6. “Human interest stories”™’: Anti-vaccination ideologists rely on human interest stories within their discourse. This

contrasts with the seeming coldness of objective scientific arguments. Such stories include anecdotes from parents
who claim that their children are vaccine injured. Anecdotes can be useful for science. For example, Edward

Jenner’s discovery of vaccination, in the 1790s, was based on anecdotes from milkmaids, who noted that exposure
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to the mild disease of cowpox seemed to protect against the more serious disease of smallpox.*®® Nonetheless,
scientific study is necessary to determine whether anecdotes are valid and reliable. Several studies into the
purported link between the MMR vaccine and autism have found no causal association.”® In addition, the
recipient’s libido is satisfied when they are treated as an insider.”"® For example, Wilcox distinguishes between
“vaccine believers” (those who, in his view, uncritically accept that vaccinations are good), “vaccine sociopaths”
(those scientists who he alleges secretly know that vaccinations are harmful) and the “vaccine informed” (those

who, he contends, have learned that vaccines are harmful).?"

The ascription of “vaccine informed” status to
recipients of anti-vaccine discourse may make them feel part of a superior community which eschews received
wisdom. Some recipients may feel as though they have been “let in” and “taken into confidence.”*'* As Adorno
noted of fascist propaganda, “the follower, simply through belonging to the in-group is better, higher and purer than

those who are excluded.”"

«7. “The flight of ideas”'*: This describes how, within their discourse, anti-vaccination ideologists pretend that they
are engaging in argument, but they have already arrived at their conclusions, namely, that, in their view,
vaccinations are harmful. For example, Wakefield and Cernic both claim, early on in their respective books, that
there is a possible link between the MMR vaccine and autism.*"® However, by the end of their respective books,
their arguments have changed, as they are both unequivocal that vaccines cause autism.?'® There is no explanation
offered as to why a possibility has become a certainty. The authors are presumably hoping that enough arguments

intended to inculcate uncertainty among their audiences will suffice.

+8. “Good old time”*'": This refers to the emphasis on the old fashioned within both anti-Semitic discourse and anti-
vaccination discourse. As Kata notes, this designates something “natural” as being inherently good or right, while
what is “unnatural” is bad or wrong.”"® According to this logic, which is set out in Obukhanych’s book,*'® vaccines

are unnatural and therefore bad,”*® whereas acquiring immunity from diseases is natural and therefore the better
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approach.”" Such flawed logic overlooks the higher risks from natural infection while fixating on comparably minute

risks from vaccination.???

+9. “Fait accompli”®®*: This refers to statements which are made by propagandists, as though a matter has already

been decided, for example by stating that a large group of people cannot be wrong. This is evident in McCarthy’s

foreword to Wakefield’s book, in which she states that:

+10. You hear this story [about children purportedly developing autism after vaccinations] once, it's disturbing, a

dozen times it starts to feel like a pattern, a thousand times and you begin to wonder why this is still a debate.”

*11. However, as noted above, studies into a potential link have found no causal association.
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+12. “Last hour device”: Similarly to anti-Semites, and conspiracy theorists more generally,?*® anti-vaccination

ideologists employ apocalyptic terms®’ in an attempt to convince their audience that it is the eleventh hour and that
they must act immediately to prevent impending evil. They contend that rates of autism have increased and will

continue to do so unless action is taken against vaccines. For example, Wilcox contends that: “the holocaust is
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here. It's now. It’s real.”" This purported rise in autism is designed to play on the fears of their audience. Although

statistics suggest that autism has increased, this statistical variation is attributed to more accurate and expansive
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diagnoses of autism.”” In response, anti-vaccination ideologists claim that, if this is true, there is an absence of
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older people living with autism.” However, surveys indicate similar rates of autism in children and adults.
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+13. “The black hand (feme) device”**: Although anti-vaccination ideologists portray themselves as tirelessly
seeking to uncover the truth and wanting to engage in a debate about vaccinations, they themselves brook no
dissent. For example, in anti-vaccination groups on social media, pro-vaccination sentiment is deleted and people
with pro-vaccination sentiments are banned.”** However, the variety of claims and stances on vaccination is
multifarious and often contradictory and internal debates and disagreements are conspicuously absent from anti-
vaccination ideology. For example, when Wakefield posited a link between the MMR vaccine and autism, in 1998,
he recommended that the triple vaccine be replaced by single vaccines for measles, mumps and rubella. It later
emerged that Wakefield had patented a single measles vaccine.”®* He would therefore have benefited financially if
the triple vaccine had been replaced by single vaccines. In contrast, other anti-vaccination ideologists, such as

Wilcox, would not recommend any vaccines, but still praise Wakefield.?*

+14. “Anti-institution trick”**®: Anti-vaccination ideologists seek to exploit the potential dislike of institutions among
their audience. Their discourse may appeal to people with differing political views. For example, in criticizing the
state (government) and state institutions (such as those involved in the regulation of medical technology) anti-
vaccination ideologists appeal to those with libertarian and conservative views (who favor a small state). In
criticizing the pharmaceutical companies, which develop and supply vaccines, anti-vaccination ideologists appeal to

anti-capitalist sentiment.

+15. “If you only knew”**”: Similarly to anti-Semitic discourse, there is much innuendo of hidden evil within anti-
vaccination discourse. Anti-vaccination ideologists endeavor to exploit the negative associations that people may
relate with certain vaccine ingredients. The ingredients that anti-vaccination ideologists have focussed on include
thimerosal (a mercury-based preservative), aluminium (which is used, in some vaccines, as an adjuvant to boost
the body’s response to vaccine) and formaldehyde (which is used to prevent contamination by bacteria) in an effort
to increase anxieties about vaccines. Many of these ingredients have been used in vaccines since the 1930s. Anti-
vaccination ideologists claim that the increased number of vaccines given to children explains a purported causal
link between such vaccines and iliness (such as autism).”*® Many of these ingredients are already present in the
body (for example, there is more formaldehyde in the body than in vaccines) and material ingested into the body,
such as food (for example, infants will ingest more aluminium from breast milk than they will receive from vaccines
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in the first six months of their life*™). There is no evidence that the small amounts of these ingredients that are

contained in some vaccines are harmful.

+16. “Democratic cloak”*": Adorno noted that the authoritarianism of Thomas was different to the authoritarianism of
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the Nazis in Germany.”" Whereas German Nazis were openly critical of democracy,” the American attack on
democracy was done in the name of democracy.”** Anti-vaccination ideology is akin in that a tactic of anti-vaxxers
is to try to shift the debate into an ethical/legal discussion about freedom and rights.?** Anti-vaccination ideologists
contend that parents have the right not to vaccinate their children. They thus conceive human rights negatively (as
freedom from interference). In contrast, in international law, human rights are conceptualized positively. For
example, health is defined in the WHO constitution as “a state of complete physical, mental and social well-being
and not merely the absence of disease or infirmity.”**®> Every country in the world has ratified at least one treaty
containing health related human rights.?*® The Committee on Economic, Social and Cultural Rights, stated, within
its General Comment No.14, that the human right to health, contained in Article 12 of the International Covenant on
Economic, Social and Cultural Rights (ICESCR),**’ requires states to “provide immunization against the major

infectious diseases occurring in the community.”**®
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| contend that a theory and evidence-based”’ resource (see Appendix 2), outlining these psychological tricks, in lay
terms, may render people resilient to anti-vaccination ideology. However, | acknowledge that some resources can
backfire. For example, Adorno helped to create cartoons to combat anti-Semitism, but they were counterproductive

as respondents interpreted them as supportive of prejudice.”*

Rob Brotherton argues that some conspiracy theorists
may consider explorations of the psychological reasons that people believe such theories as an attempt to portray
them as mentally unbalanced and thus worse than challenging them on the facts.”' Nonetheless, as mentioned
above, some people with vaccine anxieties may be amenable to a reconsideration of their views. | recommend that
education concerning the psychological tricks should be incorporated into school curriculums, as previous studies
indicate that prevention is preferable.”> Whether informing people of the psychological tricks can reduce vaccine
anxieties requires further study. While the specific focus of this article has primarily been on vaccine anxieties, it
highlights the broader “need to increase self-awareness and self-determination that makes any kind of manipulation
impossible.”” In addition, as Adorno argued, “by making connections between ideology and socio-psychological
structures” a naivety in the social climate can be eliminated and a certain detoxification can take place.” In this
respect, my paper highlighted the objective social factors, such as neo-liberal ideology and aspects of postmodern
philosophy, which should be resisted and challenged as they have influenced the overemphasis on individual
autonomy in medico-legal discourse (thereby undermining the solidarity underpinning vaccination systems) and are
exploited by anti-vaccination ideologists.

Conclusion

There has been an increase in vaccine scepticism in many high-income countries and anti-vaccination sentiment
has proliferated during the COVID-19 pandemic. | considered several potential policy responses. | argued that legal
coercion is generally inappropriate to address some complex social and psychological issues and may risk
galvanising the anti-vaccination movement. | averred that improved education is a preferable policy response, but
noted that education about the facts pertaining to vaccinations may backfire. | utilized an innovative psycho-social
dialectic methodology, derived from Adorno’s research into anti-Semitism, to identify the objective social processes
which have influenced vaccine anxieties. | identified many of the psychological tricks that Adorno found in anti-
Semitic discourse within anti-vaccination discourse. | proposed that increasing public comprehension of such
devices may render people resilient to anti-vaccination discourse, thereby potentially addressing dwindling
vaccination rates. The original approach that | have recommended to address vaccine anxieties, within this paper,
will be of interest to policymakers and academics in both medicine and law.
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Appendix 1

The thirty-four psychological tricks that Theodor Adorno identified in The Psychological Technique of Martin Luther
Thomas’ Radio Addresses are as follows:

1. Lone wolf (p4)

+2. Emotional release (p6)
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+3. Persecuted innocence (p10)

4. Indefatigability (p13)

*5. Messenger (p15)

*6. A great little man (p18)

*7. Human interest (p24)

+8. Good old time (p25)

*9. Movement trick (p31)

*10.

Flight of ideas (p32)

. Listen to your leader (p37)

. Fait accompli (p42)

. Unity trick (p47)

. Democratic cloak (p50)

. If you only knew (p53)

. Dirty linen device (p58)

. Tingling backbone device (p61)
. Last hour device (p64)

. Black hand (feme) device (p68)
. Let us be practical (p70)

. Speaking with tongues (p78)

. Decomposition (p81)

. Sheep and bucks (p85)

. Personal experience (p87)

. Anti-institution trick (p91)

. Anti-pharisees device (p95)

. Religious trickery in operation (p98)

. Faith of our fathers device (p100)
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+29. Imagery of communism (p105)

+30. Communists and bankers device (p108)
+31. Administration and president baiting (p113)
+32. Pick up thy bed and walk device (p117)
*33. The Jews are coming (p120)

*34. Problem device (p123)

Appendix 2

Anti-vaxxers aim to cause anxieties about vaccinations through the following tricks:

1. Anti-vaxxers present themselves as lone wolves fighting against the medical establishment. They seek to draw
on both sympathy for the underdog and the Galileo myth (that established opinion is frequently disrupted by

maverick thinkers).

2. Anti-vaxxers emphasize distress in their discourse to fake spontaneity and distinguish themselves from the

seeming coldness of objective science.

+3. Anti-vaxxers stress the personal integrity, honesty and credentials of themselves and others involved in the anti-
vaxx movement. The fact that they feel the need to emphasise such attributes should give people cause for

concern.

*4. Anti-vaxxers stress their own personal sacrifices and efforts. However, their efforts would be better spent

campaigning for resources for people with autism.

5. Anti-vaxxers rely on short memories. For example, they argue that the disease of smallpox would have died out
without vaccines. This ignores the effort and resources (approximately £300 million) of the intensified smallpox

eradication campaign between 1967 and 1979.

*6. Anti-vaxxers rely on human interest stories (anecdotes) within their propaganda, again to distinguish themselves

from scientific discourse.
+7. Anti-vaxxers pretend that they are engaging in logical analysis, but their conclusions have already been reached.

+8. Anti-vaxxers value the natural over the unnatural within their propaganda, seeking to exploit modern prejudices

for the natural.
*9. Anti-vaxxers use manipulative arguments, for example, X number of people cannot be wrong.

+10. Anti-vaxxers claim that vaccines are causing rising rates of autism. However, statistical increases in autism
rates are due to more accurate and expansive diagnoses. Scientific studies have found no link between vaccines

and autism.

*11. Anti-vaxxers claim that they want to debate, but accept no dissent to their anti-vaxx dogma.
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+12. Anti-vaxxers seek to exploit political and religious prejudices. For example, in criticising the corporations that
develop vaccines they appeal to those with left wing views and by criticising state institutions they appeal to those

with right-wing views.

+13. Anti-vaxx propaganda contains innuendo regarding some vaccine ingredients in an effort to scare their

audience. There is no evidence that the ingredients contained in some vaccines are harmful.

*14. Anti-vaxxers often try to shift the debate away from science onto a legal discussion about rights. Every country
has ratified a treaty including the human right to health. Such rights impose duties on states to ensure that their

citizens are vaccinated against diseases.
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